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FEDBBAL TRADE COMMISSION VS. MILLERS’ NATIONAL FEDERATION a 

a Supreme Court of the District of Columbia 

Millers’ National Federation, Sms Mtll-^ 
ing Company, A. P. Husband, Carl W. 

Sims, plaintiffs > No. 45592. In equity 

vs. 

Federal Trade Commission, defendant 

United States of America, 

District of Colvmbia^ ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 





In The 


Supreme Court of the District of Columbia 


No. 45592 IN Equity 


Millers' National Federation, 
Sims Milling Company, 

A. P. Husband, 

Carl W. Sims, 

Plaintiffs, 

vs. 


Federal Trade Commission, 

Defendant, 


AMENDED BILL OF COMPLAINT 
Filed June 15, 1926 

To the Supreme Court of the District of Columbia: 
Plaintiffs state as follows: 

1. Upon leave of Court first had and obtained on 
June 10, 1926, plaintiff. Millers' National Federation, 
files this, its amended bill of complaint, and with it are 
joined as parties plaintiff, A. P. Husband, Sims Mill¬ 
ing Company and Carl W. Sims. 



Plaintiff Millers’ National Federation, (hereinafter 
referred to as ‘‘plaintiff Federation”) is an unincor¬ 
porated association composed of wheat flour millers, 
including in its membership approximately 300 indi¬ 
viduals, partnerships and corporations. Its principal 
office is located in Chicago, Illinois. It is not engaged 
in any business; it has no shares of capital or capital 
stock and is not organized to carry on business for its 
own benefit or that of its members and does not do so. 
It was formed in 1902 to promote the welfare of the 
wheat flour millers of the United States. Among its 
activities have been,—working out for the benefit of 
its members problems affecting the industry as a whole, 
which separate millers are either unable or unwilling 
to undertake individually, such as, for example, traffic 
and freight matters. It has never sought, collected or 
disseminated among its members or otherwise any 
price information at any time. It never attempts to 
fix or suggest prices, or to interfere with commercial 
business. 

Plaintiff, A; P. Husband, is Secretary and Treasurer 
of plaintiff Federation, and is a resident of Chicago, 
Illinois. 

Plaintiff, Sims ^lilling Company (hereinafter re¬ 
ferred to as “plaintiff Corporation”) is a corporation 
organized and existing under the laws of the State of 
Indiana and its principal office is located at Frankfort, 
Indiana. It is and for more than three years last past 
has been a member of plaintiff Federation. It is en¬ 
gaged in the business of manufacturing wheat flour 
and other products at Frankfort, Indiana. 

Plaintiff, Carl W. Sims, is the President of plaintiff 
Corporation and is a resident of Frankfort, Indiana. 

Plaintiff Corporation and other members of plain- 
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tiiT Federation are respectively engaged, in competi¬ 
tion with each otlier, in the business of manufacturing 
and selling wheat flour and other products at various 
points throughout the United States and have been so 
engaged for a number of years last past. Plaintiffs 
and all mem])ers of plaintiff Federation and their 
respective officers have a common and united interest 
in the matters and things hereinafter in this bill of 
complaint set forth and they constitute a class so 
numerous as to make it im])racticable to bring them 
all before this Honorable Court and the plaintiffs 
bring this bill for and on behalf of themselves and for 
and on behalf of ail membei’s of plaintiff Fedex’ation 
and for and on behalf of the respective officers of such 
members for the purpose of protecting the individual 
rights and interests of plaintiffs and of the members 
of plaintiff Federation and of the respectiv'e officers 
of said members constituting the class as aforesaid, 
and to avoid the multiplicity of suits which would re¬ 
sult from the separate suit of each of the members of 
plaintiff Federation and their respective officers in 
the premises and also for and on behalf of all other 
persons, firms or corporations similarly situated or 
engaged in the business of milling and selling wheat 
flour in the United States and who wish to join this 
bill and become parties hereto. 

2. The defendant. Federal Trade Commission, is a 
body corporate organized and existing under and by 
virtue of an Act of Congress of the United States, en¬ 
titled ‘'An Act to Create a Federal Trade Commis¬ 
sion, to define its powers and duties and for other pur¬ 
poses,’’ approved September 26, 1914 (hereinafter, re¬ 
ferred to as the “Federal Trade Commission Act”), 
with its principal offi.ce in and a resident of the Dis¬ 
trict of Columbia. 
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3. On Fe])ruary 16, 1924, the United States Senate 
resolved as follows (Senate Kesolution 163, 68tli Con¬ 
gress, 1st Session): 


R(\'<olrvfl, That the P\*deral Trade Commission 
])e, and it is hereby, dii’eeted to investigate the 
})rodiK*tion, distrib^itioiu transportation, and sale 
of hour and i)read, including l)y-])i*oducts, and re- 
})ort its lindings in full to the Senate, showing the 
costs, })rices and profits at each stage of the proc¬ 
ess of ])rodiiction and distribution, from the time 
the wheat leaves the farm until the bread is deliv- 
ei’ed to the consumer; tlie extent and methods of 
])i-ice fixing, ])rice maintenance, and t)rice discrimi¬ 
nation: the (h‘velopment in the direction of mono])- 
olv and concentration of control in the milling and 
baking industries, and all evidence indicating the 
existence of agreements, conspiracies, or combina¬ 
tions in restraint of trade. 


4. On Fe])ruary 10, 1925, a ])erson, who exhibited 
credentials from the P\Hleral Trade Commission, called 
at ])laintifr PTnleration's office in Chicago and de¬ 
manded access to its books and recoi'ds, including its 
corres})ondence files. Plaintiff P\‘deration ])ermitted 
him to insi)ect and take copies of some of its pa])ers, 
such as minutes of executive committee meetings, no¬ 
tices, ])ulletins to membei’s, re])Oi*ts of ])roceedings at 
meetings of the association, and in general everything 
of a public nature and whicli disclosed completely the 
activities of the P^ederation, and refused as to others 


which ii considered pi'ivate anTl confidential. Said 
agent, causing ])laintiff P''ederation much inconve¬ 
nience, remained in its office continuouslv for eight 
days, calling for all records, files and papers without 
specifying, and searching through and making notes 


5 


of a large number of documents and letters, including 
all of those named in the subpoenas hereto attached 
and hereinafter referred to, which he demanded leave 
to take away or to make copies, which demand plaintiff 
Federation refused. 

Plaintiff Federation encourages a free, frank and 
concrete discussion of trade pro])lems, orally and in 
writing, by its mem])ers and the milling industry gen¬ 
erally. Business men will not exi)ress themselves with 
entii-e freedom if thev mav ex])ect what thev mav sav 
or write to be broadcast, and will naturally be reticent 
about tlieir affairs if the intimate details of them are 
to be })ublished. Both for the reason that it regarded 
such corres})ondence and discussions private and con¬ 
fidential and because it was advised bv its counsel that 
said matter ■ demanded was not material or relevant 
to anv lawful investigation bv the Federal Trade C'om- 
mission, that said Senate Resolution conferred no 
])ower on the Federal Trade Commission and that the 
Commission was without authoi*ity in the premises, 
})laintiff Federation refused the agent of the Federal 
Trade Commission access to its pa])ers and j)ermission 
to copy, except as above set forth. : 

5. On A])i-il 1(), 192(), the Federal Ti'ade Commission 
entered tlie following order: 


rXlTFD STATES OF AAfERTCA 

Before the Federal Trade Commission 
At a regular session of tlie Federal Trade Commission 
held at its office in the City of Washington, D. C., 
on the IGth day of April, A. D. 1926. 

Present: J. F. Xugent, Chairman; C. W. Hunt, Hus¬ 
ton Thompson, William E. Humphrey, Vernon W. 
Van Fleet, Commissioners. 
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ORDER 


The SciiaU* of llic* Uiiitetl Stales having by Resolu¬ 
tion Xo. 1()M, adopted Eebruary lb, 1924, directed the 
Federal Trade C'omniissioii to investigate, make lind- 
ings and report to the Senate with res])ecL to the costs, 
])rices aiul ])rohts In the >a!e and distribution of Hour 
and bread, the extent and methods of price-fixing, and 
all evidence indicating tlie existence of agreements in 
rt‘straint of trade, wldeh I'esoluiion is as follows: 

y/cso/rrd. That tlie Federal 'frade Fominission 
lie, and it is hei'eby, directed to investigate the pi’o- 
duction, distribution, trans'portation, and sale of 
tionr and liread, including b'y-])rodncts, and re])ori 
its findings in full to the Senate, showing the 
costs, ])rices, and. profits at (nich stage of the ])roc- 
ess of ])r()du('tion and distribution, from the time 
t}u‘ wheat knives the farm until the bread is deliv¬ 
ered to the consumer: llu‘ extent and rnethorls of 
])rice lixing, price maintenance, and price discrimi¬ 
nation: and d(*velopmenis in thi‘ direction of mo- 
no])oly and concentration of control in the milling 
and baking industries, and all evidence indicating 
the existence of agreements, cons])iracies, or com¬ 
binations in restraint of trade. 


and the Federal Trade Commission having lieretofore, 
to wit, on the 5th day of May, 1924, instituted an inves¬ 
tigation and iiKjulry in response to the direction of the 
said resolution of the Senate bv the following resolu- 
tioTi: 


At this time iMr. Xugent invited attention to the 
status of work in the Economic Division and sug- 
gested that office research be immediately under¬ 
taken in connection with Senate Resolution 163, 
February 16, 1924 (Senator LaFollette), directing 
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the Commission to investigate the Flour and 
Bread Industrv. 


After (lisenssion, on motion of Mr. Gaskill, sec¬ 


onded l)v Mr. Xiigent, tlie Chief Economist was 
direcied to ])ro('eed under tliis Kesolution as can 
he done with the present force and the present 
engagements of tlie force and with the amounts 


available to do so. 


and certain work in pursuance of said direction of the 
Commission liaving l)een done, through its duly author¬ 
ized em})loyees, and it appearing to the Commission 
from the results tliereof that hearings should be had 
to further develop facts and evidence pertinent, rele¬ 
vant and material to tlie investigation directed to be 
made by said Senate Kesolution Xo. 163; it is 

Ordered that a hearing lie held at Chicago, Illinois, 
on the ‘JStli day of Ajiril, 1926, and at Minneapolis, 
^Minnesota, on May 3, 1926, before a duly authorized 
E.xaminer of the Fedei'al Trade Commission, and that 
such persons be subpoenaed to appear and testify and 
to produce such documents and papers as the Com¬ 
mission may hereafter direct; and that such further 
hearings be held at such times and places as the Com¬ 
mission may hereafter direct, and that the investiga¬ 
tion be carried on bv such other means and methods 


as the Commission may adopt; and it is 

Fur liter ordered that a copy of this order be served 
on the Millers’ Xational Federation, the Washbiirn- 
Crosby Company, and upon such other persons as may 
hereafter be designated by the Commission. 

Bv the Commission: 

[se.\l] Otis B. Johnson, 

Secretary. 
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(). On April K), 1921), tlie Federal Trade Commission 
enter(‘d the followinii: order: 

UxiTKi) Statks of Amkrica 
Bkfokh thk Ffdfhal Tfadk Commission 

At a r(‘irular session of the Federal Trade Commis- 
sion held at its offiee in the City of Washington, D. C., 
on the F>th day of April, A. D. 1926. 

Present: d. F. Xngent, (’hairmaii: C. W. Hunt, 
Ilnston Thom])son, William H. Humphrey, Vernon W. 
Van Fleet, Commissioners. 


ORDER 

Re(jiU‘si having been heretofore made by duly au¬ 
thorized r(‘pres(‘ntatives of tlie Federal Trade Com¬ 
mission upon the Millers' Xational Federation for 
o])portunily to take* ('o])ies of certain specified letters 
in tlu* liles of tin* FcMliu’ation, which are deemed bv the 
Fedei'al Trade (Commission to be ])ertinent, relevant 
and material to the investigation instituted bv the 
(Commission on .May b, l‘)24, in response to the direc¬ 
tion of the Senate as contained in Resolution Xo. 16d 
ado])ted F(‘bruary 16, 1924; and request liaving lieen 
heretofoi’t‘ nia(h‘ by duly authorized representatives 
of the (Commission for ])ermission to inspect and copy 
certain minutc*s or mtunoranda of various meetings of 
members of the .Millers' Xational Federation in vari¬ 
ous parts of tlK‘ Fnited States; and tlie Millers’ X'a- 
tional F(*(h‘ration having declined to permit the making 
of co])ies of the lett(.*rs as reipiested, and to permit 
investigation or copying of the said minutes or memo¬ 
randa ; it is now 
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Orderedy That subpoenas duces tecum be issued by 
the Commission and served upon the proper officer of 
the ^Millers’ National Federation, requiring him to pro¬ 
duce at the time and place specified in said subpoena 
and before such officer of the Commission as mav be 
named therein, letters and documents relevant and 
material to the investigation and specified therein; 
and it is 

i 

Further Ordered, That a copy of this order be 
served upon the ^Millers’ National Federation. 

Bv the Commission: 

[Seal] Otis B. Johnson, ' 

Secretary, 

7. On April lb, 192(), the Federal Trade Commission 
entered the following order: 

United States of America 
Before the Federal Trade Commission 

At a regular session of the Federal Trade Commis¬ 
sion, held at its office in the City of Washington, D. C., 
on the Kith day of April, A. D. 1926. 

Present: J. F. Nugent, Chairman; C. W. Hunt, 
Huston Thompson, William E. Humphrey, Vernon W. 
Van Fleet, Commissioners. 

ORDER. 

Request having been made on the Washburn-Crosby 
(\)mpany for opportunity to take copies of certain 
specified letters in tlie files of that Company which are 
deemed by the Commission to be pertinent, relevant 
and material to the investigation instituted by the Com- 
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mission on Mny o. 1924, in compliance with the direc¬ 
tion of tin* Smnite of tlic I'nited States as contained in 
S(*nat(‘ lo'sointion Xo. K).*', a(Io])ted F^ehrnary 16, 1924, 
and ilu* lVasld)ni-n-ri-os])y (’om])any liaviiiii; refused to 
])C‘i'mil tile niakinir of 1 ii(* copii's r(‘(jueste(l, it is now 
()rfirrrf!, I'lial a snhpoona duces tecum ])e issued by 
ihe (*ommi>sion ami serx'ed upon the proper officer of 
tin* Waslihnrnd d-osi)y (\)m])any, reciuiriiiij: it to pro¬ 
duce at ilu* tinu* an<l ])la(*e speeilied therein, and before 
such officer o!' ihe ( 'ommission as may be named there¬ 
in, letters and documc'iits I'elevant and material to the 
inv(.‘>t iyalion. and sp(‘cified therein: and it is 

Furthrr Orflcrc'L 'fhat a copy of tliis order be served 
upon tlu* Washbni-n-(h'osby ('om])any. 

Bv tlu* (.'ommission: 

I Sk.\l1 (^)tis B. Joiixsox, 

Secret a rjf. 


S. ()n April 16, li>2(), tiu' Federal Trade Commission 
(‘titered tlu* foliowinir order: 


rxi i'Ki) Stai'ks of Amkkica 


Bffoi.’K 


rHK FkDKKAL 'fFADK CoMMISSIOX 


.\t a r(*y:nlar session of the F(*deral Trade Commis¬ 
sion held at its office* In the City of Washington, D. C., 
on the Kith day of April, A. I). K92(). 

Present: d. F. Xuyamt, Chairman: C. IV. Hunt, 
Huston Thompson. William F. Humphrey, Vernon W. 
Van Fleet, Commissioners. 


OBDEB. 

Be(|uest having been heretofore made, to wit, on the 
9th day of June, 1925, by duly authorized representa- 


11 


fives of the Federal Trade Commission upon the 
Washburn-Crosbv Company for permission to prepare 
a statement of the costs and profits of the Company, 
souirht bv (he Commission in connection with the inves- 
ligation instituted by it on ^lay 5, 1924, in compliance 
with tile direction of the Senate of the United States 
as contained in Senate Resolution Xo. 163, adopted 
P''ebruary 16, 1924, and the request having been 
granted upon the condition imposed by the Washburn- 

t 

Crosliy Company that sucli figures as were compiled 
])y the representatives of the Commission should be 
submitted to the Company wlien completed, and the 
representatives of the Commission having prepared a 
statement from records and memoranda which were 
supplied them by the Company, and the Company hav¬ 
ing refused to permit them to take the statement thus 
prepared from its offices, and subsequent requests by 
tlie Commission to the Washburn-Crosby Company 
that the statement so made and taken from its repre¬ 
sentatives be delivered to the Commission having been 
refused; it is now 

Ordered, That a subpoena duces tecum be issued by 
the Commission and served upon the proper officer of 
the Washburn-Crosliy Company requiring it to pro¬ 
duce such statement at such time and place and before 
such officer of the Commission as may be named in the 
subpoena; and it is 

Further Ordered, That a copy of this order be served 
upon the Washburn-Crosby Company. 

Bv the Commission: 

[Seal] Otis B. Johnson, 

I 

Secretary. 

9. On April 21, 1926, the Federal Trade Commission 
caused to be served upon plaintiff Husband, described 
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as Secretary-Treasurer of plaintiff Federation, copies 
of the two orders above s(*t out in Farac^raphs 5 and 6, 
respectively, and two subpoenas duces tecum. The 
tirst of said sub])oc*nas re(pnred ])laintiiT Husband to 
a})pear before an Kxaminer of defendant at a time and 
place designated and “to testify’’ and also recpiired 
the ])roduction of certain documents described as 
memoranda or minutes. A true and correct copy of 
said sub])oena is attaclied liereto as Fxhibit A. The 
second of said sui)poenas re({uired ])laintiff llus])and 
to appear l)efore an Kxaminer of defendant at a time 
and ])lace designated and “to testify” and also re¬ 
quired the production of certain other papers and docu¬ 
ments in the numbeu* of a])])roximately 400. A true and 
correct co])y of said subpoena is attached hereto as 
Exhibit B. Botli of said sid^poenas were returnable at 
Boom 80o, United States Post ()fTice and C’ourt House 
Building, in the city of C’hicago, Illinois, on the 28th 
day of April, 102(), at 10 o'clock A. M. Tlie descrip¬ 
tion of tlie documcuit demanded therein was o])tained 
from the investigation of plaintiff Federation's papers 
by the C'ommission's agent, as previously stated 
herein. 


10. On A])ril 22, 1020, the Federal Trade Commission 
caused to be served u})on plaintiff Sims, while he was 
temporarily in the city of ('hicago, Illinois, a subpoena 
requiring him to a])])ear before an Kxaminer of de¬ 
fendant at a designated time and place “to testify.” 
A true and correct coi)y of said subpoena is attached 
hereto as Kxhi])it Said subpoena was returnable at 
Boom 803, United States Post Office and Court House 
Building, in the city of Chicago, Illinois, on the 28tli 
day of April, 1926, at 10 o'clock A. M. 

11. Plaintiff's aver that plaintiff Federation is not 
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a corporation within the meaning of the Federal 
Trade Commission Act and that the Federal Trade 
Commission lias no jurisdiction over said plaintiff 
Federation. 

12. No complaint has ever been filed by or before 
said Fedei*al Trade Commission against any of the 
plaintiffs and none of the plaintiffs are being investi¬ 
gated and no jiroceedings of any sort have, been 
brought or are pending against any of them under any 
of the Anti-Tiuisl Laws of the United States, and said 
condition existed prior to February 16, 1924, and has 
(‘xisted continuously since, and plaintiffs aver that 
none of the plaintiffs are being investigated or^ pro¬ 
ceeded against bv the Federal Trade Commission 
under any })rovision of the Federal Trade Commis¬ 


sion Act. 

13. Idaintiffs aver that the Federal Trade Commis¬ 
sion, in demanding access to and copies of the books, 
records and files of plaintiff Federation and in issuing 
and sei-ving the subpoenas duces tecum upon plaintiff 
Husband, and the subpoena upon plaintiff Sims, as 
aforesaid, is acting beyond its jurisdiction and with¬ 
out warrant of law and such actions are unreasonable 
searches and seizures in violation of the Fourth 
Amendment to the Constitution of the United States 
and constitute a deprivation of liberty and property 
without due process of law and a taking of private 
property without just compensation in contravention 
of the Fifth Amendment to the Constitution of the 
Ihiited States. 

14. The records demanded in said subpoena. Ex¬ 
hibit A, are minutes of discussions at group meetings 
held at various places during the year 1924, dealing to 
a considerable extent with local and not interstate mat- 
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ters, and the correspondence demanded in said sub¬ 
poena, Exhibit B, comprises letters by and between 
individnals, copartnerships and corporations, some of 
whom are members of the plaintitT Federation and 
some are not. Some of these letters relate to inter¬ 
state transactions aiid many do not, l)ut have to do 
solely with matters wholly within particular states and 
also with matters which have no reference whatever 
to commerce of any sort. Much of said correspondence 
is personal and })rivate. The ])Iaintiffs are informed 
and believe and state the fact to be that none of the 
parties to said correspondence or to the i^roup meet- 
inics aforesaid are beine: investiirated or ])roceeded 
a^’ainst bv the F(*(iei‘al Trade (Commission under anv 
provision of the Federal Trade (Commission Act. 

15. PlaintitTs are infoi-med and believe and state 
the fact to be, that the following: ])ersons: (ciiarles L. 
I\oos, of Los Anireles, (California: H. H. Hanneman, of 
Stevenson, Harrison cV: Jordan, Hanna Building, Cleve¬ 
land, Ohio; Charles T. Olson, of Commander Mills 
Company: Flour Exchange, Minneapolis, Minnesota; 
J. B. McLemore, of Model Mill Company, Johnson 
(citv, Tennessee: James F. Bell, of 'Washburn-fCroshv 
(Company, Minneapolis, Minnesota, and D. 1). Davis, 
of 'Washburn-Crosby (Company, Minneapolis, Minne¬ 
sota, have been served by defendant with subpoenas 
which require them to a])]:)ear before an Plxaminer of 
defendant at various places and ‘‘to testify;’- that 
said Charles L. Boos was president of plaintiff Feder¬ 
ation during the period April, 192*2, to April, 19‘24; 
that said H. H. Hanneman is connected with Steven¬ 


son, Harrison & Jordan, accountants, who are em¬ 
ployed by the plaintilf Federation in matters relating 
to cost accounting; that said H. H. Hanneman is, in 


this connoction, an employee or agent of the plaintiff 
Federation; that said Charles T. Olson, J. B. Mc- 
Lemore, James F. Bell and 1). D. Davis are officers of 
C()ri)orations which are members of the plaintiff Fed- 
i raiion and are directors or members of committees 
of plaintiff Federation; and plaintiffs are informed 
mid believi‘, and slate the fact to be, that said persons 
were served with subpoenas, as aforesaid, because of 
their connection with or membership in the plaintiff 
h\‘deration as aforesaid and not otherwise; that none 
of said partners]ii])s, cor})oralions or individuals.above 
named are lieing inv(*stigated or proceeded against 
under the Federal Trade Commission Act or under 
any of the so-called Anti-Trust Laws of the United 
States; nor have they or any of them been charged 
witli violations of, or alleged to be violating, any of 
said Anti-Trust Laws. 


Plaintiffs aver that in seeking to compel the at¬ 
tendance of said |)ei’sons and of the plaintiffs ? Hus¬ 
band and Sims and in seeking to compel them ^‘to 
testify,’' the defendant is acting beyond its jurisdic¬ 
tion and wiihout wa.rranl of law and that such actions 
constitute unreasonalile searches and seizures in vio¬ 
lation of the Fourth Amendment to tlie Constitution 
of the United States and such actions further consti¬ 


tute a deprivation of the liberty of said persons with¬ 


out due process of law in contravention of the Fifth 


Amendment to tlie Constitution of the Laiited States 


and that the subpoenas directed to said persons, and 
each of them, to compel their attendance for the pur¬ 
poses therein set forth, notwithstanding that they pur- 
])ort to be issued under authority of law, are in truth 
and in fact issued without authority and are void., 

IG. Said Commission, in entering the aforesaid 





IG 


orders, pretends to be aeling solely under and pur¬ 
suant to tile terms of said Senate Resolution. Plain¬ 
tiffs aver that said Senate Resolution does not and 
cannot confer upon the Commission any power or 

authoritv whatsoever and that the orders of said Com- 

* 

mission and all acts jiursuant thereto, includini>: the 
issuiiiii: of the suh])oenas as aforesaid, are void. 

17. Said Commissioiu in issuin<r the subpoenas 
aforesaid, pretends, ])y recital in tlie sub]:)oenas, to be 
actin<r under and j)ursuant to Section G (d) of the 
Federal Trade Commission Act, as well as said Senate 
Resolution. Plaintiffs show tliat even if the Commis¬ 
sion be considered as claimimi: to derive its authoritv 
under Section (> (d) of the Federal Trade Commission 
Act, as aforesaid, said Senate Resolution does not 
conform to the terms of said Section G (d) in that said 
Senate Resolution makes no alleiration of any viola¬ 
tions of the Anti-'rrust Acts by any corporation, and 
it directs an investiimtion of the ])ro(luction and manu¬ 
facture of flour and l)rea(I, and also its transportation, 
and the costs, prices and ])rolits at each sta,i>:e of tlie 
])rocess of ])roduction and distril)ution, from the time 
the wheat leaves the farm until the bread is delivered to 
the consumer, all of which are matters not within the 
terms of said Section G (d); and that the orders and 
subpoenas aforesaid were issued without authority 
and their issuance was beyond the ])ower of the Com¬ 
mission. 


18. Plaintilfs further show that neither Section 9 
of the Federal Trade Commission Act, nor any pro¬ 
vision of that Act or of any other Act, authorizes or 
empowers d'cfendant to reciuire by compulsory process 
oral information, except testimony, or the production 
of books and papers, except evidence; that the informa- 
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lion and the books and other papers called for by the 
orders and subpoenas as aforesaid, are neither testi¬ 
mony nor evidence wlien demanded for the purposes 
set forth in said orders and subpoenas; that,neither 
the orders nor subpoenas aforesaid, nor any other 
notices issued or served by defendant in connection 


with this allei>:ed investigation, designate a hearing as 
recpiired ])y the Federal Trade Commission Act; that 
tlie said subi)oenas do not require the attendance of 
witnesses or the production of documentary evidence 
at any designated j)Iace of hearing as required by the 


Federal Trade Commission Act; and that the,orders 


and subpoenas aforesaid, although purporting to be 
issued under autliority of law are, in truth and in fact, 
issued without any lawful authority whatsoever and 
are void. 


19. The different members of the plaintiff Federa¬ 
tion whose affairs are sought to ])e investigated by the 
Federal Trade Commission under the orders above 


set forth and the sul)poenas above referred to, includ¬ 
ing plaintiff cor])oration, are engaged in the manufac¬ 
ture and ])roduction of hour and in its sale and distri¬ 
bution in both intrastate and interstate commerce; that 
such manufacture and production of flour is not inter¬ 
state commerce, but is jmrely a local matter not with¬ 
in the control or regulation of the Government of the 
I'nited States, and neitlier is the sale and shipment of 
flour in intrastate commerce within the control or 
regulation of said Government; that the investigation 
which said Commission has instituted and is ' now 
carrying on and the su])poenas wliich it has issued as 
above set forth, have to do witli the effort to secure 
information concerning tlie production of flour and its 
distribution both in intrastate and interstate com- 
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merce. Much of the information which said Commis¬ 
sion seeks to elicit under and ])y virtue of said sub¬ 
poenas relates solely and exclusively to that part of 
the hour industry which is purely intrastate business 
and is sought by said Commission for the purpose of 
regulating the j)roduction of Hour and the cost and 
prices thereof. 

The provisions of the Federal Trade Commission 
Act, under which said (Commission pretends to be act¬ 
ing, in making said investigation and issuing said sub- 
[)(jenas, if construed as authorizing the orders and 
actions of said Commislon as aforesaid, are outside 
and beyond any ])ower conferred upon the Congress 

of the United States bv anv provision of the Constitu- 

« *1 

tion of the United States and are void and unconstitu¬ 
tional and repugnant to the Tenth Amendment to said 
(Constitution, and are further void and unconstitutional 
in contravvntion of the Fouiah and Fifth Annmdments 
to the (Constitution of the United States. 

*20. Plaintiffs aver: 


that the letters and other ])a])ers referred to or de¬ 
scribed in said sul)])oenas, Fxhibits A and B, are the 
property of plaintiff Federation and of its members, 
including plaintilf cor])oration: that they are not the 
XU’operty of plaintiff Husband, but are in his custody 
as Secretary and Treasurer of plaintitT Federation; 

that all of said letters and other papers are private 
X)apers; that many of such letters received by xDlaintiff 
Federation from its meml^ers were received and writ¬ 
ten with the understanding that their contents would 


not be disclosed to other members of plaintiff Federa¬ 
tion or to the public; that said letters contain informa¬ 


tion relating to trade practices, customers, merchan¬ 
dising policies, special markets, special practices and 


19 


policies due to and made necessary by peculiar local 
conditions, and other secret and confidential informa¬ 
tion relating to the business of members of plaintilf 
Federation, including plaintiff corporation; that the 
disclosure of such information regarding the business 
affairs of a member of plaintiff Federation to its com- 
petito>-s would be a substantial damage to such member 
in its competition for business and would be a' sub¬ 
stantial advantage to its competitors; 

that all of said letters and other papers are of great 
value to plaintiff Federation and to its members, in¬ 
cluding plaintiff corporation, to wit, greatly in excess 
of the sum of $3,000, exclusive of costs and interest, 
and that their loss could not be adequately compen¬ 
sated by money damages; and that the taking of said 
letters and other papers would deprive plaintiff Fed¬ 
eration and its members, including plaintitf corpora¬ 
tion, of their property, and that such deprivation 
would be without due process of law; 

that if defendant be not restrained by this Court, 
said letters and other papers will be produced,' ex¬ 
hibited and revealed to the public at the time and place 
designated by the defendant in its aforesaid orders 
and subpoenas and thereupon defendant will obtain 
possession of said letters and other papers and their 
contents will be revealed to the officers, agents and em¬ 
ployees of defendant, and as plaintiffs are informed 
and believe, defendant will cause same to be further 
exposed to public view; that defendant \\dll transmit 
said letters and papers to the Senate of the United 
States, where, as plaintiffs are informed and believe, 
they will become public records and be published 
broadcast and made available to the inspection of 
every one; 
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that thereby the privacy of said letters and other 
])apers will be destroyed and once so destroyed, snch 
])rivacy can never ai^ain be restored; that thereby the 
secret and conlideiitial character of the information 
contained in said letters and ])a])ers will be destroyed 
and once so destroyed can iu‘V(‘r again be restored; 
and that thereby trade secrets contained in said letters 
and other ])a})ers will be* divulged and once so divulged 
can never again become trade secrets; 

that the destruction of th(‘ ])rivacy of said letters 
and other })a{)ers and tlu* destruction of the secret and 
confidential charact(‘r ot‘ tlu' information therein con¬ 
tained and the divulging of trade secrets will be wholly 
irreparable; 

that said letters and otluu- ])apers contain nothing 
tending to indicat(‘ anv violation of anv of the Anti- 
Trust laws by plaintiff f\Mh*ration or by any of its 
members or any offic(*rs thereof; that, however, as 
])laintiffs are informed and believe the Commission 
will us(‘ and ])ublish said letters and other papers or 
]jarts thereof or extracts therefrom in an unfair and 
impro])er manner which will discredit and injure the 
plaint ills and the members of ])laintitf Federation in 
their business re])utations and ])ublic esteem, will dis¬ 
credit and injure the ])laintiff corporation and other 
members of the ]daintiff Federation in their relations 
with their respective customers, will im])air and injure 
the good will of ])laintiff corporation and of other 
members of plaintiff Federation, will impair and injure 
the confidence reposed in plaintiff Federation and its 
members, including ])laintiff corporation, by the cus¬ 
tomers of said members and cause said members to 
lose their customers, and will impair and injure the 
usefulness of the plaintiff Federation in carrving out 
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its objectives and the purposes for which it was 
created, to wit: the improvement of conditions in the 
flour milling industry; 

that defendant will in the aforesaid unfair and im¬ 
proper manner use and publish only such letters and 
papers or parts thereof as may be susceptible, when 
standing alone and unexplained, of construction un¬ 
favorable and discreditable to the plaintiff Federation 
and its members, including plaintitf corporation, and 
will suppress all letters and papers or parts thereof 
that are favorable and creditable to plaintiff Federa¬ 
tion and its members or those that will tend to pre¬ 
vent misconstruction or misinterpretation; : 

that if defendant be not restrained by this Court, it 
will, as plaintiffs are informed and believe, cause said 
letters and other papers to ])e used in a manner tend¬ 
ing to injure, embarrass and bring into disrepute the 
entire milling industry of the United States, including 
plaintiff Federation and its members, and to destroy 
the confidence of the buying and consuming public in 
said milling industry and that thereby the relations 
between all millers, including plaintiff Federation 
members, and their respective customers, will be im¬ 
paired to the damage of all said millers, respectively: 

that inasmuch as many of said letters and other pa¬ 
pers are the property of and contain private, secret 
and confidential information relating to the business 
of members of plaintiff Federation, as foresaid, their 
surrender by the plaintiff Federation while in its cus¬ 
tody and their subsequent publication in the manner 
and form aforesaid, would destroy the confidence re¬ 
posed in plaintiff Federation by its members and would 
cause its members to discontinue their membership 
and the payment of dues by which plaintiff Federation 
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is maintained, thereby imperiline: or altogether de¬ 
stroying its existence; 

that the letters and other ])apers called for by said 
subpoenas constitute original documents received by 
plaintilY Federation from its members and likewise 
copies of original documents forwarded by it to its 
members; that said original documents and copies con¬ 
stitute the sole and only record of plaintilY Federation 
covering the matters to which they relate; that plain- 
titY Federation will be unable to carrv on its lawful 

*r 

functions and activities without preserving its records 
intact and in order that it may ])reserve its records it 
would, before delivering the said letters and other 
papers, be obliged to make copies thereof at a substan¬ 
tial cost to it, which said expense it could not recover 
from defendant or any other persons; that if said let- 
-ters and other papers are delivered to the defendant, 
they will become a part of the records of said defend¬ 
ant and it would be without authority to return same 

* 

and plaintitYs would be without remedy to recover the 
same; 

that ])laintiffs Husband and Sims in complying 
with the requirements of said subpoenas would be put 
to great inconvenience and loss of time and to personal 
expense for which the mileage and witness fees al¬ 
lowed would not adequately compensate them and for 
which no other compensation is provided; that in be¬ 
ing compelled in response to said subpoenas to attend 
before the defendant's examiner for such periods of 
time and at such places as defendant may designate, 
they will be deprived of their liberty, and that such 
deprivation of liberty will be without due process of 
law; 

that, as plaintitYs are informed and believe, the per- 
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sons named in paragraph 15 hereof, in complying with 
the requirements of the subpoenas served upon them 
respectively, will be put to great inconvenience and 
loss of time and to personal expense for which the 
mileage and witness fees allowed would not coihpen* 
sate them and for which no other compensation is pro¬ 
vided; that in being compelled in response to said 
subpoenas to attend before the defendant’s Examiner 
for such periods of time and at such places as defend¬ 
ant may designate, they will be deprived of^their lib¬ 
erty, and such deprivation of liberty will be without 
due process of law; 

that plaintiff Husband’s employment as Secretary 
and Treasurer of plaintiff Federation constitutes his 
sole and only means of livelihood; that the surrender 
of said letters and other papers and the giving of oral 
information in response to the aforesaid subpoenas 
and the subsequent publication of the information 
therein contained in the manner and form aforesaid, 
would impair and destroy the confidence of plaintiff 
Federation and its members in him and would impair 
and destroy his usefulness to plaintiff Federation and 
to its members and would cause him to lose in whole or 
in part his means of livelihood as aforesaid; 

All to the irreparable injury of plaintiffs and each of 
them and of plaintiff Federation’s members and their 
respective officers represented by plaintiffs in this be¬ 
half. 

21. And plaintiffs further aver that all and singular 
the damages resulting from such acts and proceedings 
are incapable of measurement or adjudication at law, 
and that no redress or remedy against defendant, is 
provided for recovery of any such damages if they 
could be measured. 
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22. PlaintifTs further aver: 

tliat if tlio plaiiititfs Hus])aiKl and Sims and the 
other ofiieers of ])]aintiff P^ederation’s members, upon 
whom subpoenas hav(‘ ])een served by defendant as 
aforesaid, do not coni])!}* with the aforesaid orders 
and su1)poenas issued by the defendant, even though 
said orders and subpoenas should be held void, said 
])laintiffs and others, as aforesaid, will be subject to 
criminal prosecutions having as their object the im¬ 
position of the fines and penalties, including imprison¬ 
ment, provided in Section 10 of the P\‘deral Trade 


Commission Act; 

that if said orders and sub])oenas shouhl bo upheld 
as lawful and valid, said ])laintiffs Husband and Sims 
and the officers of plaintiff P''ederatioTrs members, upon 
whom subpoenas have been served as aforesaid, will be 
subj(*ct to the ])enalties, including imprisonment, pro¬ 
vided in Section 10 of the P\^deral Trade Commission 
Act; 


that there is no opportunity afforded plaintiffs, or 

either of them, or anv of plaiTitiffs’ members or anv of 

• * » 

their respective officers, in a proceeding at law, to test 
the validity of said orders and subpoenas issued by de¬ 
fendant or to assert their rights herein claimed under 
the (Constitution of the United States without the plain¬ 
tiffs llusl)and and Sims and the officers of plaintiff 
pcederation's members, upon whom subpoenas have 
been served as aforesaid, being subjected to criminal 
proceedings with heavy punishments by way of fines 
and imprisonment to be imposed in the event the va¬ 
lidity of said orders and subpoenas issued by defend¬ 
ant should be upheld; 

that the penalties and punishments provided by 
Section 10 of said Federal Trade Commission Act are 
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so excessive and harsh as to require the interposition 
of a court of equity to prevent their imposition and to 
prevent ])Iaintiffs Husband and Sims and the other 
officers of plaintiff Federations^ members, upon whom 
subpoenas have ])een served as aforesaid, being com¬ 
pelled to incur the risk of the imposition of such pen¬ 
alties, pending the determination of the validity of the 
orders and subpoenas issued by the defendant as 
aforesaid, and pending the determination of the rights 
lierein asserted under the Constitution of the United 
States; 

and plaintiffs aver and show that there is no ade¬ 
quate remedy at law and that they are without remedy 
save in a court of equity. 

23. And plaintiffs further aver that it is meet and 
proper that a court of equity should assume jurisdic¬ 
tion of this proceeding to avoid on the part of the 
plaintiffs and of the members of the plaintiff Federa¬ 
tion and on the part of the defendant a multiplicity 
of suits. 

FORASMUCH, therefore, as the plaintiffs and each 
of them and the plaintiff Federation’s members and 
their respective officers and each of them are without 
remedy at law, the plaintiffs aver that the jurisdiction 
of the court of e(piity attaches and that an injunction 
against the defendant, as hereinafter prayed, is the 
sole means whereby the plaintiffs and each of them 
and the plaintiff P^ederation’s members and officers 
represented by plaintiffs in this behalf, can secure the 
relief to which they are entitled in the premises;.and 
to the end that the defendant. Federal Trade Commis¬ 
sion, may be required to make full, true and complete 
answ'er hereto, but not under oath (answer under oath 
being hereby expressly waived) and that defendant 
may be enjoined as hereinafter prayed; 
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'VVHEREFOKE, plaintilYs pray that upon the filing 
of this bill a temporary order may be entered suspend¬ 
ing said orders of said defendant, the Federal Trade 
Commission, and cancelling said subpoenas and re¬ 
straining said Commission, its members, agents, as¬ 
sistants, deputies and em])loyees from taking any 
steps or instituting or causing to be instituted any 
proceedings enfoi'cing said orders or su])poenas or re- 
([uiring plaintiffs or either of them, or any of the mem¬ 
bers of plaintiff Federation or their respective officers 
represented by ])laintiffs in this behalf, to appear be¬ 
fore defendant's Examiner or anv member or other 
officer or agent of defendant, or to produce the papers 
and documents demanded therein, or other papers or 
documents; and tliat after due notice a y)reliminary or 
interlocutory injunction to the same effect be entered 
and granted against said defendant, to remain in full 
force until tlie tinal hearing of this cause or until the 
further order of this Court; and that upon final hear¬ 
ing of this cause a decree may be entered enjoining, 
setting aside, annulling and suspending said orders 
and subpoenas and perpetually enjoining the enforce¬ 
ment thereof and ])erpetually enjoining said Commis¬ 
sion and its agents, members, servants and re])resenta- 
tives from enforcing said orders and subpoenas and 
from taking any steps or ])roceedings toward the en¬ 
forcement tliereof or toward requiring the plaintiffs 
or any of them or any of the members of plaintiff 
Federation or their respective officers represented by 
])laintiffs in this behalf, to appear before defendant’s 
Examiner or any member or other officer or agent of 
defendant, or to produce the papers and documents 
referred to therein, or any other papers or documents. 
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Plaintiffs further pray such other and further relief 
as equity and good conscience may require. 

Plaintiffs further pray that a writ of subpoena may 
issue directed to said FPIDERAL TRADE COMMIS¬ 
SION, commanding said defendant on a daw certain 
therein named personally to be and appear before this 
honorable Court to answer this bill of complaint, but 
not under oath (answer under oath being hereby ex¬ 
pressly waived), and to abide the further order of the 
Court. 


MilleiPs National Federation, 

Bv A. P. Husband, 

v 7 

Its Secretarif and Treasurer 
and duty authorized agent, 
Sims Milling Company, 

Bv Carl W. Sims, 

Its President and 
duly authorized agent. 
A. P. Husband, 

Carl W. Sims, 

Plaintiffs. 

By Kar’l D. Loos, 

Solicitor. 


Edward 8. Rogers, 

Butler, Lamb, P^xster & J^ope, 
William PI. Lamb, 

Stephen A. Foster, 

Karl D. Loos, 

E. Barrett Prettyman, 
Preston B. Kavanagh, 

Of Counsel. 


Address of Counsel in District of Columbia: 
717 Munsey Building, Washington, D. C. 
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DISTOICT OF (mUMBIA, ss: 

A. P. HUSBAA'J), duly .sworn, on oatli deposes 

and says tliat lie is one of the plaint ill’s named lierein 
and is the Seci’etary and 'Jh'easnrer of Millers' Xa- 
tional Federation, a iilaintiff Iierinn, which is an unin- 
c*or})orat(‘d association not for ])rofit, and he is tlie 
duly autlioi'ized ayent in this liehalf of said association 
and of the mt^rnliers tliereof: that lie makes this ahi- 
davit on his own heiudf and at the rcfiuest and by tlie 
authority and on behalf of the jilaintiff Millers' Na¬ 
tional Federation, and also on behalf of tlu‘ members 
of said })Iainliff Fed(*ration and their respective offi¬ 
cers on whose behalf tliis suit is brouirlit: th.at h.e has 
read the above and foreijroinir bill of comiilaint and 
knows the contents theriaif and the same is true of his 
own knowiedire, ('Xcetu as to the averimuits tlu'i’ein al- 
leired to b(‘ imule ution information and belief and as 
to those matt(‘rs lie bi'lieves it to be true. 

A. P. llrsr.AXi). 

Subscribed atid sworn to l.iefore me this loth day of 
June, 1926. 

Wanda (r. Pk arson, 

X of a nr Puhlic. 

My commission expires May 12, 19Jl. 

(X’oTAKiAL Seal) 


DISTRICT OF ('OLFMBIA, 




CARL AV. SIMS, beinii: duly sworn, on oath deposes 
and says that he is one of the ])laintiffs named herein 
and is the President of Sims Milling (’ompany, a cor¬ 
poration and plaintiff lierein, and lie is the duly au¬ 
thorized ag^ent in this behalf of said corporation; 
that he makes this affidavit on his own behalf and at 
the request and by the authority and on behalf of the 
plaintill Sims Milling (Timpany; that he has read the 
above and foregoing bill of complaint and knows the 
contents thereof and the same is true of his own 
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knowlo(lp:c, exce])t as to the averments therein alleged 
to 1)0 made upon information and belief and as to 
those matters he believes it to he true. 

Carl W.‘Sims. 


Sul)seri])ed and sworn to before me this loth day of 
June, 192(). 

Waxda G. Pkarsox, 

Notary Public. 


My commission expires May 12, 1931. 
(Notarial Seal) 



EXHIBIT 


Subpoena Addressed to A. P. Husband 

Subpoena Duces Tecum 


UNITED STATES OF AMERICA 
Federal Trade Commission 


To A. P. Husband, 

Secretary-Treasurer, ^lillers’ National Federation, 
617 Bell Building, 307 North Michigan Avenue, 
Chicago, Illinois. 

You are hereby required to appear before Franklin 
C. Baggerly, an Examiner of the Federal Trade Com¬ 
mission, at Room 803, U. S. Post Office and Court 
House P)uilding, in tlie City of Chicago, Illinois, on the 
2St]i day of April, 1026, at 10 o’clock A. M. of tliat 
day, to testify in an investigation being made by the 
Federal Trade Commission pursuant to the direction 
of a resolution of the United States Senate No. 163 
adopted February 16, 1024, which resoluti(ni n'ads 
as follows: 


RESOLVED, That the Federal Trade Commis¬ 
sion be, and it is hereby, directed to investigate 
the production, distribution, transportation, and 
sale of flour and bread, including by-products, and 
report its findings in full to the Senate, showing 
the costs, prices, and profits at each stage of the 
process of production and distribution, from the 
time the wheat leaves the farm until the bread is 
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delivered to the consumer; the extent and methods 
ot' price lixiiig, price maintenance, and price dis- 
criiniiiatioii; tiie developments in the direction of 
monopoly and concentration of control in the mill¬ 
ing and baking industries, and all evidence indi¬ 
cating the existence of agreements, conspiracies, 
or combinations in restraint of trade, 

and pursuant to authority vested in the Commission by 
JSec. b (d) of the Federal Trade Commission Act. 

And you are hereby required to bring with you and 
produce at said time and place the following books, 
papers, and documents as set forth specifically on the 
attached sheets, numbered 1 and 2. 

Fail not at your peril. 

in testimony wliereof, the undersigned, a member 
of the Federal Trade Commission, has hereunto set 
his hand and caused the seal of said Federal Trade 
Commission to be affixed at Washington, D. C., this 
19ih day of April, 1926. 


J. F. Nugext,^ 
Commissioner, 

Memoranda or minutes prepared by A. P. Husband, 
Secretary of the Millers’ National Federation, of 
plans, agreements, discussions or decisions of officers 
and members of the ^tillers’ National Federation and 
others, at twenty-one group meetings held on the fol¬ 
lowing dates and at the cities named: 

September 4, 1924—Kansas City, Missouri. 

September 11, 1924—Williamsport, Pennsylvania. 

September 12, 1924—Richmond, Virginia. 

September 15, 1924—Buffalo, New York. 

September 16, 1924—Lansing, Michigan. 

September 17, 1924—Toledo, Ohio. 

September 18, 1924—Columbus, Ohio. 

September 30, 1924—Indianapolis, Indiana. 

October 1, 1924—Belleville, Illinois. 
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October 1, 1924—St. Louis, Missouri. 

October 24, 1924—AVicliita, Kansas. 

October 1924—Denver, Colorado. 

October 30, 1924—Ogden, Utah. 

November 3, 1924—Los Angeles, California. 
November 5, 1924—San Francisco, California. 
November 7, 1924—Portland, Oregon. 

November 10, 1924—Seattle, Washington. 

November 14, 192-1—Great Falls, Montana. 
November 19, 1924—Minneapolis, Minnesota. 
November 21, 1924—Omaha, Nebraska. 

November 25, 1924—Nashville, Tennessee, 
ill relation to the following matters: 

1. Sales of llour for shipment beyond sixty days from 
date of order. 

2. Guaranteeing Hour prices against decline. 

3. Consigning floni*, under any conditions. 

4. Selling Hour on o»)en account, or on acceptance 
basis. 


5. Signing Hour on tlu' basis ot* bids, rather than nam¬ 
ing ipvioe at Ilonie Ollice and maintaining it. 

(). Permitting salesmen or brokers to make sales at 
former ])rices after an advance. 

7. Failure to observe stidctly tlie Federation's pack¬ 


age differentials. 

8. Failure to collect carrving charges. 

9. Offering so-called “premiums’’ as inducement to 
buyers. 

10. Offering flour at reduced prices in a specified terri- 

toT’v on a given dav, commonlv knowm as “bar- 

• ^ • • 

gain day” sales. 

n. Recognition of “gossip” relayed to the mill by 
salesmen, brokers, etc., as to what other mills are 
doing, and meeting prices and terms so reported 
without con finning them from the seller. 

12. The practice of salesman or brokers carrying 
“vest pocket orders”: either those to be entered 
ipmn notification of advance in price, or those rep¬ 
resenting the buyer’s basis of price, to be entered 
when the market declines will permit. 
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EXiliBlT 


Second Subpoena Addressed to A. P. Husband 


Subpoena Duces Tecum 


UNITED STATES OF AMERICA 
Fedekal Tuade Commission 


'i'o A. F. Husband, 

Sccreiary-Treasuivr, Millers’ National Federation, 
bl7 I>ell lUiildiiig, :1U7 North Alichigan Avenue, 
(liicago, Illinois. 

You are hereby reciuired to appear before Franklin 
C. Baggarly, an Examinei* of the Federal Trade Com¬ 
mission, at Room SOM, U. S. Post Office and Court 
House iVuilding, in the City of Chicago, Illinois, on the 
1:8th day of April, 1026, at 10 o’clock A. M. of that 
day, to testify in an investigation being made by the 
Federal M'l-ade Commission pursuant to the direction 
of a resolution of the United States Senate No. 163 
adopted Fei)ruary 16, 1024, which resolution reads as 
follows: 


RESOTA’El), That the Federal Trade Commis¬ 
sion be, and it is hereby, directed to investigate 
the ])roduction, distribution, transportation, and 
sale of flour and br('ad, including by-products, and 
repoT't its findings in full to the Senate, showing 
th(' costs, nrices, and profits at each stage of the 
])rocess of production and distribution, from the 
time the wheat leav(‘s the farm until the bread is 
delivered to the consumer; the extent and methods 
of price fixing, price maintenance, and price dis- 
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crimination; the developments in the direction of 
monopoly and concentration of control in the mill¬ 
ing and baking industries, and all evidence indi¬ 
cating the existence of agreements, conspiracies, 
or combinations in restraint of trade. 


and pursuant to authority vested in the Commission 
])y Sec. (i (d) of the Federal Trade Commission Act. 

And you are hereby required to bring with you and 
produce at said time and place the following books, 
papers, and documents as set forth specifically on the 
attaclied sheets, num])ered from 1 to 33, both inclusive. 

Fail not at your ])eril. 

In testimony whereof, the undersigned, a member of 
the Fed(‘i‘al Trad(' (’ommission, lias hereunto set his 
hand and caused the seal of said Federal Trade Com¬ 
mission to be affixed at AVashington, 1). C., this 19th 
day of April, 1926. 


J. F. Xl’gext, 
Commissioner, 

Original or carbon copy of letters and documents 
numliered 1 to 50, inclusive, relating to the various 
subjects and matters later covered by the code of 
(‘lilies ado])ted by the Millers’ National Federation at 
Chicago, Illinois, on .\pril 16, 1925: 

1. January 28, 1925,—to A. P. Husband from TT. L. 

P)eecher of the Eagle Roller ^lill Co. 

2. January 20, 1925, to Aunt Jemima Mills Co. from 

Omaha Flour ^lills Co. 

3. January 22. 1925, to the Omaha Flour IMills Co. 

from' Robert R. Clark of the Aunt Jemima 

Mills Co. 

4. January 22, 1925, to Maney ^filling Co. from 

Robert R. Clark of the Aunt Jemima !Mills Co. 

5. (Copy) January 20, 1925, to Aunt Jemima Mills 

Co. from ^lanev ^Filling Co. 
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G. January 5, 1925, to H. L. Beecher of the Eagle 
Boiler Mill Co. from the Omaha Flour Mills 
Co. 

7. January 7, 1925, to the Millers National Federa¬ 

tion from J. K. Mullen of the Colorado Mill¬ 
ing & Elevator Co. 

8. January 10, 1925, to J. K. IMullen of the Colorado 

Milling & Elevator Co., from A. P. Husband. 

9. January 23, 1925, to (1. A. Breaux (of Ballard & 

Ballard Co.) fi'om secretary A. P. Husband. 

10. January 17, 1925, to Millers National Federation, 
from H. C. Sowden of the New Era Milling 
Co. 

n. January IG, 1925, to Millers National Federation, 
from the Washburn-Crosbv Co. 

12. January 13, 1925, to Millers National Federation, 
fi’om tlu‘ Waslil)ni*n-Crosl)v Co. 

13). January 15, 1925, to Washburn-Crosby Co. from 
Millers National Federation. 

IJ. February 7, 1925, to Stanard-Tilton Milling Co., 
from the Secretarv of the ^lillers National 
Federation. 

15. January 21, 1925, to ^Millers National Federation, 
from Stanard-Tilton Milling Co. ■ ’ 

IG. January 22, 1925, to the Stanard Tilton Milling 
Co. from the Secretarv of the ^lillers National 
Federation. 

17. January G, 1925, to the Millers National Federa¬ 

tion, from tlie Northwestern ]\[iller. 

18. December 2G, 1924-, to the Northwestern Miller 

from Dundas Brothers Co. 

19. January 7, 1925, to Dundas Bros. Co. Tnc., from 

the Secretary of the Millers National Feder¬ 
ation. 

20. January 24, 1925, to the Millers National Federa¬ 

tion from the King Midas Mill Co. 

21. January 2G, 1925, to King T^fidas Milling Co., from 

the Secretary of the ^lillers National Federa¬ 
tion. 
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22. December 26, 1924, to the Millers National Fed¬ 

eration from Fred J. Lingham of the l''ederal 
Mill & p]levator Co., Inc. 

23. December 29, 1924, to Fred J. Lingham of the 

Federal Mill Elevator Co., Inc., from the 
Secretary of the ^Millers National Federation. 

24. January 14, 1925, to Fred J. Line:ham of the Fed- 

eral Mill & Elevator CM., from the Secretary 
of the ^Millers National Federation. 

25. December 2!), 1924, to Millers of Kansas and Ok¬ 

lahoma fi-oni the Secretary of the Millers Na- 
tional Federation. 

26. Decem])er 30, 1924, to ^lillers National Federa¬ 

tion from Kansas Flour Mills Co. 

27. December 30, 1924, to the ^Millers National Fed¬ 

eration from J. C. Lvsle Milling Co. 

28. December 31, 1924, to the Millers National Fed¬ 

eration from tlie ( oncordia grilling Co. 

29. December 31, 1924, to the ^Idlers National Fed¬ 

eration from the Topeka Pdour ^lills Co. 

30. December 31, 1924, to Millers National Federa¬ 

tion from the Goerz Flour ^lills Co. 

.‘>1. Dec(‘ml)er 31, 1924, to Millers National Federa¬ 
tion from Eh'eno Mill and Elevator Co. 

3)2. December 30, 1924, to A. P. Husband, Secretary, 
r^Iillers National Federation, from the Man¬ 
hattan ^lining Co. 

33. December 31. 1924, to the Millers National Feder¬ 

ation from the Lyons ^filling Co. 

34. Dc‘cember 30, 1924, to the Millers National Fed¬ 

eration from tlie Midland Flour trilling Co. 

35. Decimibtu* 31, 1924, to Millers National Federa¬ 

tion from tlie Kansas Milling Co. 

3{). December 31, 1924, to the Millers National Fed¬ 
eration from the H. D. T^ee Flour ^lills Co. 

37. December 31. 1924, to Gliders National Federa¬ 

tion from 'William Kelly ^Vlidiug Co. 

38. December 31, 1924, to ^fillers National Federa¬ 

tion from the Buhler ^lill & Elevator Co. 
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39. December 31, 1924, to the Millers 2sutional Fed¬ 

eration from the Arkansas City jMilling Co. 

40. January 1, 1924, to the Millers National Federa¬ 

tion from the Oklahoma City Mill & Elevator 
Co. (This letter was stamped as received by 
the Millers National Federation on January 
5, 1925, so it is evident that the date, 1924, at 
the head of the letter is a mistake through in¬ 
advertence.) 

41. January 16, 1925, to the Millers National Federa¬ 

tion from Fred J. Liiigham, of the Federal 
Mill & Elevator Co., Inc. 

42. January 21, 1925, to A. P. Husband from Fred J. 

Lingham of the Federal Mill & Elevator Co., 
Inc. 

43. January 19, 1925, to the Millers National Federa¬ 

tion from the Lindsborg Milling & Elevator 
Co. 

44. January 17, 1925, to the Millers National Federa¬ 

tion from the Lindsborg Milling & Elevator 
Co. 

45. January 19, 1925, to Linsborg Milling & Elevator 

Co. from tlie Millers National Federation., 

46. January 22, 1925, to Linsborg Milling & Elevator 

Co. from the Millers National Federation, 

47. January 24, 1925, to the Millers National Federa¬ 

tion from Linsborg Milling & Elevator Co, 

48. January 26, 1925, to Linsborg Milling & Elevator 

Co. from the Millers National Federation. 

49. January 20, 1925, to ^fillers National Federation 

from the Kansas IMilling Co. 

50. January 22, 1925, to the Kansas Milling Co. from 

Secretary of the ^fillers National Federation. 

Original or carbon copy of letters and documents 
numbered below 51 to 232, inclusive, relating to the 
various subjects shown in the description of each l0t- 
ter or document. 
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51. January IS, 1924, to Carl W. Sims of the Sims 
.Millini;* Co., from the seeretarv of the Millers’ 
Xational Federation regarding the “Twelve 
Hour Club.” 

January 21, 1924, to A. F. Husband, Secretary of 
the Millers National Federation from Carl 
W'. Sims of the Sims Milling Co. regarding the 
“Twelve Hour Club.” 

July 'b 1924, to F. S. Wagner of the Millers Na¬ 
tional federation from Carl W. Sims of the 
Sims ^Milling Co. regarding the carrying 
charge. 

54. July 12, 11)24, to C. W. Sims of the Sims Milling 

(’(). from F. S. Wagner, acting secretary of 
the .Millers National Federation, regarding 
letter from F. l>. Stevens, Secretary of the 
Kansas MilK*rs Club, concerning an agree¬ 
ment about carrying- charge. 

55. July 14, 1924. to F. S. Wagner of the Millers Na¬ 

tional Fi‘d(‘ration from Carl AV. Sims of the 
Sims i\Iilling Co., regarding letter from F. H. 
Stevens, Secretarv of the Kansas ^lillers 
Cluln concerning agreement about the carry¬ 
ing charge. 

5(). Se])tember 5, 1!)24, to Carl AV. Sims of the Sims 
Milling Co. from A. P. Husband, Secretarv 
of the iMillers National Federation, being a 
copy of a wire regarding the agreement on 
carrving charges. 

57. January 17^, 1924, to T. S. Blish of the Blish Mill¬ 

ing Co. Horn Geo. S. "Nrilnor of the Sparks 
?^rilling Co. (Carbon copv to A. P. Hus- 
band) regarding Mr. Bell’s remarks at the 
meeting in Chicago. (The Mr. Bell referred 
to is evidently James P’ord Bell, Vice Presi¬ 
dent of the W^ashburn-Crosby Co.) 

58. Septembei* 20, 1924, to !\rillei*s National Federa¬ 

tion from tlie Sperry Flour Co., written bv 
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]^Ir. W. L. Beedy of the Grain Department 
and asking* for a copy of the sales contract. 

oi). September 24, ]:'24, to the Sperry Flour Co. from 
F. S. Wagner of the Millers National Federa¬ 
tion, regarding the sales contract. 

(>0. Novemi)er 2b, i924, to Millers National Federa¬ 
tion from W. 11. Joyce of the Sperry Flour 
Co. regarding the threatened competition of 
the Washburn-Crosby Co. and the Pillsbiiry 
Flour i'.iills Co. on the Pacific coast. 

Gl. (Marked “Personar’ at the top.) December 3, 
1924, to AV. H. Joyce, President of the Sperry 
Flour Co., from A. P. Husband, Secretary of 
the Alillers National Federation, regarding 
threatened competition between AA’ashburn- 
Crosbv Co. and the Pillsburv Flour Mill Co. 
on the Pacific coast. 

G2. December 5, 1924, to AV. II. Joyce, President, 
Sperry PJonr Co., from the President of the 
Millers National Federation (Sydney Ander¬ 
son), regarding the competition of the AVash- 
burn-Crosby Co. and the Pillsbiiry Flour Alills 
Co. on the Pacific coast. 

G.‘). P(‘cember b, 1924, to A. C. Loring of the Pills- 
bnrv PJonr Alills Co. from the President of 
the Millers National Federation (Sydney An¬ 
derson) regarding threatened competition be¬ 
tween AVashlnirn-Crosbv Co. and the Pills- 
bnry Flour Alills Co. on the Pacific coast. 

G4. Pec(‘mber b. 19*24, to James F. Bell, 200 Chamber 
Commerce Building, Alinneapolis, Minn. (V. 
P. AA’ashburn-Crosbv Co.) from the President 
of the Millers National Federation (Sydney 
Anderson) regarding the threatened competi¬ 
tion between AA'ashburn-Crosby Co. and the 
Pillsbiiry Flour Alills Co. on the Pacific coast. 

Gb. January 28, 1924, to A. P. Husband, secretary of 
the Alillers National Federation from C. AC 
Topping, secretary of the Southwestern 
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Millers League, regarding dispute between the 
Kansas Flour Mills and the Oklahoma Mill. 

66. October 4, 11)2-1-, to A. P. Husband from Peter 

liaupt of the White Dove Flour Mills, New 
Athens, Ill., regarding cut prices in Missis¬ 
sippi. 

67. October 6, 11)2-1-, to Peter Haupt of the White Dove 

Flour Mills from Secretarv of the ^tillers Na- 
tional Fe(h‘ration regarding price cutting in 
Mississippi. 

68. Marcli 21. 11)24, to the Millers National Federa¬ 

tion from the WollT Milling Co., New Haven, 
Mo., regai'ding sack differentials. 

61). March 24, 11)24, to the Wolff ^lilling Co., from 
tlie Scci'etary of tlie Millers National Federa- 
tioii regarding sack differentials. 

70. April 2), 11)24, to the Millers National Federation, 

fi-oni the Wolff Milling Co., regarding sack 
differentials. 

71. April 4, 1924, to the Wolff Milling Co. from the 

Secretarv of the Millers National Fedration 

•> 

regarding sack dift'erentials. 

72. December 22, 1924, to ^lillers National Federation 

from J?obert R. Clark of the Aunt Jemima 
Mills C’o., regarding action of the Kansas 
Flour Mills. 

73. December 29, 1924, to AV. H. Joyce of the Sperry 

Flour Co. from Svdnev Anderson, President 
of the Millers National Federation, regarding 
competition on the Pacific coast, from the 
Washburn-Crosbv Co. and the Pillsburv Flour 
Mills Co. 


74. December 31, 1924, to A. P. Husband, Secretarv 
of the Millers National Federation, from Syd¬ 
ney Anderson, President of the IMillers Na¬ 
tional Federation, regarding proposed trip to 
^Minneapolis to settle differences. 

7o. December 29, 1924, to George Livingston of the 
TJvingston Service Bureau of Minneapolis, 
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Miini., from the President of the Millers Na¬ 
tional Federation (Sydney Anderson) refer¬ 
ring to the fact that Mr. Bell (evident Mr. 
James Ford Bell, Vice President of Wash- 
l)nrn-C''rosby Co.) liad gotten both Mr. Ander¬ 
son and Mr. Livingston into the work on which 
they are engaged. 

76. l)eceml)er 2t), lb24, to Sydney Anderson, President 

of the .Millers National Federation, from the 
Secretary of ilie Mfllers National Federation 

ft 

concerning the information which had been 
secured from George Livingston that the 
'Washbnrn-Crosby Co. and the Pillsbury Flour 
Mills Co. were about to start up trade trouble 
in ^linneapolis. 

77. December 26, 1624, to Sydney Anderson, President 

of the Millers National Federation, from the 
Secretary of the ^Millers National Fedration, 
regarding the necessity of a trip by Mr. An¬ 
derson to Minnea])olis to see Mr. Bell (of the 
AVashburn-Crosby Co.) 

78. Decem])er b, 1624, to James F. J5ell (of the AVash- 

burn-Crosby Co.) from Sydney Anderson, 
PresideTit of tlie Millers National Federation, 
regarding conferences that had been suggest¬ 
ed by Air. Sterling (R. E. Sterling, Editor of 
the AVu-thwestern Aliller, with offices in Kan¬ 
sas City, AIo.) ! 

7)1 l)ec(‘mber 5, 1624, to A. P. Husband, Secretary of 
the Millei’s National Federation, from Sydney 
Anderson, President of the Alillers National 
Federation, regarding the complaint of Air. 
Joyce of the Sperry Flour Co. against Mr. 
Tjoring of the Pillsbury Flour Alills Co., and 
Air. Bell of the AVashburn-Crosby Co., con¬ 
cerning tlie threatened competition by the two 
latter companies on the Pacific coast. 

80. December 8, 1624, to Sydney Anderson, President 
of the Alillers National Federation, from,the 
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82. 

82. 

84. 

8 ."). 


Secretarv ot' the Millers Xational Federation, 
i’(‘ii*ar(liii.<;- letters I'rom Mr. Anderson to Mr. 
Lorini;-, {'resident of the Pillsloury Flour Mills 
Co., and Mr. hk*ll, \'iee President of the Wash- 
{)iirn-( h'oshy (’o. 

81. l)(‘eember 5, li)24, to Sydney Anderson, Presi- 
diait of the Millers Xational Federation, from 
the Seeretarv of the Millers X^ational Federa^ 
tion regarding “list of undesirable prac¬ 
tices.'* ^ 

CndatiHl list of about 75 companies to whom a 
lettin* was to be sent regarding “list of un¬ 
desirable pract ices. ’' 

I’ndated form lettei* sent to list of 75 millers re¬ 
garding “list of undesirable practices. 
rndat(‘d co])y of i)]‘o})osed uncommercial and un¬ 
ethical ])ractices that should be “outlawed’^ 
by llonr millers. 

October 25, 1924, to Sydney Anderson, President 
of tlu‘ Millers Xational Federation, from E. S. 
Wagner, of the Millers Xational Federation, 
n‘garding a letter from Mr. Bell (of the 
Washbnrn-('rosby Co.) directed to Mr. Ander¬ 
son and datc'd October 22, which concerned 
correspondence between Mr. Bell and Mr. 
(iarvin ( P>ay State ^Milling Co.) 

8i). October .‘>0, 1924, to Svdnev Anderson, President 
of the Millers Xational Federation, from E. S. 
Wagner, of the Millers Xational Federation, 
rega.rding letter directed to Mr. Anderson 
from Mr. Pell (AVashburn-Crosby Co.) and 
dated October 29, 1924. 

87. September (5, 1924, to Sydney Anderson, Presi¬ 
dent of tlie Millers Xational I-Mderation, from 
the Secretary of the Millers Xational Federa¬ 
tion, r(‘garding the minutes of the meeting at 
Kansas City and a list of those present at this 
nuHUing which was to be furnished by Mr. 
Sterling (R. E. Sterling, Editor of the Xorth- 
western Miller. Kansas City, Mo. office.) 
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88. Xovember 5, 1924, to Millers National Federation 
from J. F. Bell (Wasliburn-Crosby Co.) re¬ 
garding carrying charges. 

8!). November b, 1924, to James F. Bell (Washburn- 
C'rosby Co.) from F. S. Wagner of the Millers 
National Federation regarding carrying 
charges. 

9U. September b, 1924, (Marked personal’’) to 

James F. Bell (Washburn-Crosby Co.) from 
the Secretary of the Millers National Federa- 
tion, answering Air. James F. Bell’s letter of 
September 5, and regarding notes made by the 
secretary of a Thursday meeting of the 
Alillers. 

91. January o, 1924, to Alillers National Federation 

from James F. Bell (Washburn-Crosby Co.) 
regarding Mr. Bell attending meeting of the 
Alillers National Federation to be held Jan¬ 
uary 15,1924. 

92. December IS, 192J, to Millers National Federa¬ 

tion, from James F. Bell (Washburn-Crosby 
Co.) regarding the desire of the Washburn- 
(d'osby (’o. to adhere to proper ethics in sales. 

9.‘>. December 20, 1924, to A. P. Husband, Secretary 
of the Millers National Federation, from the 
Ccnitennial Mill Co. sigiied by AI. Thomsen, 
President, regarding 27 group meetings^ of 
millers. 

!>4. November 24, 1924, to Alillers National Federa¬ 
tion (A. P. Husband, Secretary) from the 
(.'’entennial Alill Co., signed by L. P. Bau¬ 
mann, Secretary, i-egarding a letter received 
from C. T. Olson, of the Commander Afills, 
concerning the complaint at the Portland 
meeting in regard to the package differentials. 

95. November 28, 1924, to L. B. Baumann (Centennial 
Alill Co.) from the Secretary of the Federa¬ 
tion regarding traffic matters. 
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9G. July 10, 1924, to the Millers National Federa¬ 
tion (A. P. Husband, Secretary) from F. 1). 
Stevens, Secretary of the Kansas Millers Club 
regarding the adoption of carrying charges. 

97. July 12; 1924, to F. 1). Stevens (Secretary of the 

Kansas Millers Club) from E. S. Wagner, act¬ 
ing Secretarv of the Millers National Federa- 
lion, regarding carrying charges. 

98. February 18,1924. to Capital City Milling cV; Grain 

Co., St. Paul, !Minn., from E. S. Wagner, act¬ 
ing Secretary of the .Millers National Federa¬ 
tion, regarding uniform sales contract blanks. 

99. Octobiu- 4, 1924, to the Millers National Federa¬ 

tion from the Burns Publishing Co., Olathe, 
Kans., regarding printing uniform sales con¬ 
tract blanks. 

100. October (), 1924, to Burns Publishing Co., Olathe, 

Kans., from the Secretarv of the ^Millers Na- 
tional Federation regarding uniform sales 
contract blanks. 

101. September 2!), 1924, to Millers National Federa¬ 

tion from the Burns Publishing Co. regarding 
uniform sales contract blanks. 

102. September IJ, 1924, circular letter of the Burns 

Publishing Co. regarding uniform sales con¬ 
tract blanks. 

lOJ. September JO, 1924, to Burns Publishing Co. from 
E. S. Wagner of the Millers National Federa¬ 
tion regarding uniform sales contract blanks. 

104. August 27. 1924, to A. P. irusband (Secretary 

Millers National Federation) from the Burns 
Publishing Co. regarding uniform sales con¬ 
tract blanks. 

105. August 28. 1924. to Burns Publishing Co. from 

Millers National Federation regarding uni¬ 
form sales contract blanks. 


108. .July 18. 1924, to E. S. Wagner of the Millers Na¬ 
tional Federation from A. C. Loring, Presi¬ 
dent of the Pillshury Flour Mills Co., in re- 
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s^ard to authorizing the executive committee 
to act for the Board of Directors. 

107. July 10, 1924, to E. S. Wagner of the Millers Na¬ 

tional Federation from Guy A. Thomas 
(Washburn-Crosby Co.) in regard to author¬ 
izing the executive committee to act for the 
Board of Directors. 

108. June 25, 1924, to A. P. Husband, secretary of the 

Millers National Federation, from H. S. Helm 
of the Russell-Miller Milling Co., in regard 
to authorizing the executive committee to act 
for the Board of Directors. 

109. July 8, 1924, circular letter to the Board of Di¬ 

rectors of the Millers National Federation 
from Fj. S. Wagner, acting Secretary of the 
^Millers National Federation, in regard to au¬ 
thorizing the executive committee to act for 

j 

the Board of Directors. 

110. June 20, 1924, circular letter to Board of Direc¬ 

tors of the Millers National Federation from 
A. P. Husband, Secretarv of the Millers Na- 
tional Federation, in regard to authorizing 
the executive committee to act for the Board 
of Directors. 

111. Deceml)er 22, 1924, to James Bell (Washburn- 

Crosbv Co.) from Svdnev Anderson, President 
of the Millers National P^deration, regarding 
President Anderson’s report to the executive 
committee, dated December 22, 1924. 

112. August 2b, 1924, to the members of the executive 

committee of the Millers National Federation 
from the Secretary of the Federation regard¬ 
ing the group meeting, in Kansas City on Sep¬ 
tember 3 and 4, 1924 

113. June 28, 1924, to members of the executive com¬ 

mittee of the Millers National Federation 
from the Secretary of the Federation regard¬ 
ing an editorial in Modern Miller and also 
the application for membership of the Russell- 
Miller Milling Co. 
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114. November 9, lb:24, to ^ilillers National Federation 

from 13. A. Fckiiart Milling Co., regarding 
selling terms. 

11'). November 10, 19:24, to i>. A. Eekhart ]^Iilling Co. 

from F. S. Wagner, of the Millers National 
Federation, regarding selling terms. 

111). February 7, 1924, to .Millers National Federation 
from Duluth Superior Milling Co., regarding 
long time sales. 

o 

117. January .’K). 11)24, circular of the George P. Plant 
Milling Co. regarding long time terms. 

115. February S. 1924. to Duluth Superior Milling Co. 

from F. S. AVagner of the .Millers National 
Federation n^garding long time sales. 

119. f\‘bruary 12. 1924. ihiluth Su])erior Milling Co. 

from the Secretarv of the Millers National 
Fc‘deration regarding long time sales. 

120. February 14, 1!)24, to Duluth Superior AFilling 

(V). from the Secretary of the .Millers National 
Federation regarding long time sales. 

121. Januarv 21, 1923. to Millers Natioiial Federation 

from Duluth Su])erior .Milling Co. regarding 
selling on a pound basis. 

('riiis letter is dated January 21, 192.3, but 
was a]'>])arently written January 21, 1924, 
—see letter No. 12.3 below.) 

Fndated ciivnlai’ of the Duluth Su])erior Afilling 
(’o. regarding selling on a pound basis, 
.lanuary 22, 1924, to Duluth Superior Alilling Co. 
from F. S. AVagner of the Alillers National 
Federation (This letter is in answer to letter 
No. 121 above.) 

124. Alay 7. 1924. to Alillers National Federation from 
J. AA'. Denio AFilling Co., signed by Palph 
Denio, regaixling representative for the Fed- 
eratioii in AA'ashington. 

12.). AFay «. 1924, to Fagle Holler AFills from Halpli 
Denio of the J. AV. Denio Afilling Co., regard¬ 
ing method of raising money to carry on the 
work of the Afillers National Federation. 


122 . 
123. 
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126. May 10, 1924, to J. \V. Denio Milling Co. from the 

^^.ecretal•y of the Millers National Federation 
regarding the plans of the Millers National 
Federation. 

127. .September 25, 1924, to the New Richmond Roller 

Mills from F. S. Wagner of the Millers Na¬ 
tional Federation regarding sales contract 
forms. 

12S. December 1.3, 1924, to Colton Bros. & Co. from 
Secretary of the ^Millers National Federation 
in regard to secretaries of the State Millers 
Association becoming members of the Millers 
National Federation. 

129. dune 14, 1924, to .Millers National Federation 
from K. M. Colton (of Colton Bros & Co.) 
in regard to the attempt of the secretaries of 
the state associations to form a new federa¬ 
tion of associations at St. Louis. 

I.'IO. June 16, 1924, to Edwin M. Colton (of Colton 
Bros. & Co.) from the Secretary of the Millers 
National F(‘deration with regard to the at¬ 
tempt of the secretaries of state associations 
to form a new federation of associations at 
St. Louis. 

131. May 29, 1924, to A. P. Husband, secretary of the 

Millers National Federation, from Edwin M. 
(’olton (of Colton Bros. Co.) regarding the 
attempt of the Secretaries of the state associa¬ 
tions to form a new Federation of state asso¬ 
ciations. 

132. .Tanil ary 19, 1924, to A. P. Husband, Secretary of 

the ^fillers National Federation, from E. M. 
Colton (Colton Bros. Co.) regarding copies 
of the report of the meeting of the Federation 
lield January 15, 1924. 

133. January 21, 1924, to E. M. Colton (Colton Bros. 

Co.) from E. S. AVagner (Millers National 
Federation) regarding copies of the report of 
the meeting of the Federation held Januarj^ 
15, 1924. 
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134. January , l‘J, 1924, to the Claro Milling Co. from 
the JSecretary of the Millers National Federa¬ 
tion regarding package differentials. 

133. Septemher 4, 1!)24, to the .Millers National Feder¬ 
ation from S. \V. liershey Flour l^lills regard¬ 
ing package dilferentials. 

13>(). September 5, P)24, to the S. W. liershey Flour 
Mills, from the Millers National Federation, 
regarding package differentials. 

137. December 2(), 1924, to Millers National Federa¬ 

tion from S. W. liershey Flour Mills regard¬ 
ing package differentials. 

138. December 29, 1924, to the S. W. liershey Flour 

Mills from Millers National Federation re¬ 
garding ])ackage differentials. 

139. January 24, 1924, to the Millers National Federa¬ 

tion from th(‘ Hezel Milling C^o. regarding the 
A-B-C plan, of classifying sales. 

140. January 28, 1924, to llezel Milling Co. from the 

Secretary of the Millers National Federation 
regarding the A-B-C plan of classifying sales. 

141. January 25, 11)24, to A. P. Husband (Secretary, 

Millers National Federation) from the Hezel 
Milling Co., regarding the effects of the meet¬ 
ings of the Millers National Federation on 
profits. 

142. August 8, 1924, to Millers National Federation 

from the Hanley Milling Co. giving reasons 
for not joining the Federation and referring 
to the honorable agreements between millers. 

143. January Ifi, 1924, to A. P. Husband, secretary of 

• •> 

the Millers National Federation, from Jona¬ 
than Hale and Sons regarding the plans to 
inflate costs. 

144. January 17, 1924, to the Jonathan Hale & Sons 

from the Secretary of the Millers National 
Federation in regard to plans to inflate costs. 

145. September 15, 1924, to the Millers National Fed¬ 

eration, from Carrier, Gurtler & Drobnis (a 



34 


shorthand reporting firm in Chicago) in re¬ 
gard to reporting the October 8-9, 1924, meet¬ 
ing of the Millers National Federation. 

]4(>. September 19, J924, to Carrier, Gurtler & Drobnis, 
from E. S. Wagner of the Millers National 
Federation in regard to reporting the Octo¬ 
ber 8-9, 1924, meeting of the Millers National 
Federation. 

147. February 16, 1924, to the Millers National Fed¬ 

eration from Granville Elevator & Milling Co. 
regarding uniform sales contract. 

148. February 18, 1924, to the Granville Milling Co. 

from the ^lillers National Federation regard¬ 
ing uniform sales contract. 

149. January 4, 1924, to the Millers National Federa¬ 

tion, from 0. D. Fisher (of the Fisher Flour¬ 
ing .Mills Co.) regarding prices and the activi¬ 
ties of the Millers National Federation. 

150. October 17, 1924, to the Millers National Federa¬ 

tion from the Fairchild Milling Co., regarding 
cut prices on flour in New York. 

151. October 18, 1924, to the Fairchild Milling Co. 

from the Secretary of the Alillers National 
Federation regarding cutting prices on flour 
in New York. 

152. October 22, 1924, to the Fairchild Milling Co. 

from the President of The Millers National 
Federation, (Sydney Anderson) regarding the 
cutting of prices on flour in New York. 

153. August 12, 1924, to Charles T. Olson (of the Com¬ 

mander Mills) from H. 11. King Flour Mills 
Co., regarding package differentials. 

154. August 13, 1924, to the Montana Flour Mills Co. 

from Charles T. Olson, Chairman of the com¬ 
mittee on package differentials of the Millers 
National Federation (and also of the Com¬ 
mander Mills) regarding package differen¬ 
tials. 
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155. PY‘bniary 1, 1924, to the Kelsay-Burns Milling Co. 

from K. S. Wagner of ^lillers National Fed¬ 
eration regarding the policies of the Millers 
Xalional Federation. 

150. Xovem])er 11, 1924, to Sydney Anderson, Presi¬ 
dent of the Millers Xational Federation, from 
Fred J. Thnghan (Federal 'SliW & Elevator 
C\).. Inc.) in regard to plans for the Midlers 
Xational Federation to restrict competition. 

157. Xovemher 24. 1924, to Fred J. Linghan (Federal 

Mill Klevator Fo., Inc.) from the President 
of tin* Millers Xational Federation (Svdnev 
Anderson) in regard to plans for the i\iillers 
Xational Federation to restrict competition. 

158. Xoveml)er 11, 1924, to A. P. Husband, Secretary 

of the Milh‘rs Xational Federation, from 
Frkl d. Linghan (Federal Mill & Elevator 
(V)., Inc.) r(*garding the fact that selling at 
the old price after an advance is demoralizing. 

15!). Xovemher 13. D24, to Fred J. Linghan (Federal 
^l\]\ ^ El(‘vator Co., Itic.) from E. S. Wagner 
of the Milkers Xational Federation, regarding 
the demoralization caused by selling at old 
])rices after an advance. 

IdO. July IS. 1924, to Fred J. Linghan (Federal ^Fill 
Elevator Co.. Tnc.) from E. S. W’^agner of 
the iMillers Xational Federation regarding 
tlie restricting of sales to GO davs and getting 
a fair profit. 

IGL February 13, 1924. to A, P. Husband, Secretary 
of the ^Tillers Xational Federation, from Fred 
J. Tungham (Federal 51111 Elevator Co., 
Tnc.) regardiTig cut price and the Blair trill¬ 
ing Co. 

1G2. Fe])ruary 11. 1924, to Federal tlill Elevator Co., 
Tnc.. from the Blair tlilling Co. regarding cut 
price quotations. 

1G3. February 13, 1924. to the Blair trilling Co. from 
Fred J. T.ingham of the Federal tfill & Eleva- 
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tor Co., Inc., regarding cut price quotations. 

164. August 29, 1924, to A. P. Husband, secretary of 

the ^Millers National Federation, from George 
Livingston of the Livingston Service Bureau 
regarding the Eckhart Milling accounting 
plan. 

165. August 30, 1924, to George Livingston of the Liv¬ 

ingston Service P>uroan, from tlie Secretary 
of the Millers National Federation, regarding 
the method of tigiiring costs under the Eck- 

C7' 


hart ^lining aceoanting ])lan. 

166. September D, 1924, to A. P. Husband, secretary 

of the ^lillers National Federation, from 
George Livingston, of the Livingston Service 
Bureau, 603 2nd Avenue, Minneapolis, Minn., 
regarding carrying charge. 

167. September 20, 1924, to George Livingston of the 

Livingston Service Bureau, from E. S. Wag¬ 
ner of the ^lillers National Federation^ re¬ 
garding carrying charges. 

168. September 27, 1924, to George Livingston of the 

Jjivingston Service Bureau, from the Secre¬ 
tary of the ]\Iillers National Federation, re¬ 
garding carrying charges. 

169. January 2. 1923, to Milh*rs National Fed(‘ration 

trom the 11. 1). Lee Flour Aiills Co. regarding 
package ditlerentiaJs. (Dated on letter as 
Januaiy 2, 192.*), but this is evidently a mis¬ 
take—for .Tanuarv 2, li)24, see letter No. 170 


below.) 

170. January 4, 1924, to H. 1). ]^(‘e Flour aiills Co. from 
the Secretary of the ]\rill(*rs National Federa¬ 


tion in regard to package differentials. (This 
letter is in auswei* to 169 above.) 

171. October 2, 1924, to A. P. TIusband, s(*cretary of 
the Millers National lAnleration, from W. E. 
Meek (of the ^re(‘k Ivlilling Co.) regarding the 
group meeting of tlu' milh'rs InOd in Belleville 
Ill., Oct. 1, 1924. 
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172. February 18, lb24, to the Millers National Federa¬ 
tion from the Maney Milling Co. in regard to 
Ihllsbury Flour .Mills Co. cutting prices on 
New York JState bid. 

J73. Marcli 1 (or 2), 1924, to A. P. Husband, secretary 
of the Millers National Federation, from 
l)\vi<;ht K. Yerxa of the Pillsburv Flour Mills 
Co., Buffalo, N. Y., branch, regarding the 
charge that the Pillsbury Flour Mills Co. had 
cut ])rices on a New York State bid. 

174. October 29, 1924, to .Millers National Federation 

from J. C. Lysie Milling Co., regarding guar¬ 
antee against decliiu* by 'i\‘xas mills. 

175. October 20, 1924, to .1. C. Lvsle Milling (M. from 

F. S. Wagner of the .Millers National Federa¬ 
tion regarding guaranU'e against decline by 
Texas mills. 

176. November 2(5, 1924, to J. i>ysle Milling Co. from 

the Secretarv of the Millers National Federa- 
tion regarding guarantee against decline l)y 
the Texas mills. 

177. November 29, 1924, to J. C. Lysle Milling Co. from 

the Secretarv of the Millers National Federa- 
tion regarding guarantee against decline by 
Texas mills. 

178. December 12, 1924, to the .Millers National Fed¬ 

eration from Sydney .\nderson (President of 
the Federation) regarding the J. S. Lysle 
Milling Co. correspondence. 

179. December 12, 1924, to J. (\ Lysle Milling (M. from 

Sydney .\nderso]i (President of the Yfillers 
National Federation) regarding sales below 
re])lacement value. 

180. Decem])er 1924, to Millers National Federation 

from J. C. T.vsle ^Milling Co. regarding sales 
below replacement value. 

181. December 5. 1924, to J. C. T.vsle ^filling Co. from 

the Secretary of tlie AfiHors National Federa¬ 
tion regarding sales below replacement value. 
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182. 

183. 


184. 


1S3. 


December 8, 1924, to A. P. Husband, Secretary of 
the .Millers National Federation, from the J. 
C. Lysle Hilling Fo. regarding sales below re¬ 
placement value. 

December 9, 1924, to J. C. Lysle l^lilling Co. from 
the Secretary of the Millers National Federa¬ 
tion regarding sales below replacement value. 

December 11, 1924, to A. P. Husband, Secretary 
lilillers National Federation, from J. C. Lvsle 
Milling C’o. on sales below replacement value. 

Se])tember 8, 1924, to Millers National Federation 
from the Midland Flour Milling Co. (Harry 
ix. Ihnidall, \4ce President) proposing dhat 
no outsiders be admitted at the millers meet¬ 


ings. 

180. September 19, 1924, to II. (J. Randall (Midland 
Flour l\Iilling Co.) from the Secretary of the 
Millers National Federation answering letter 
No. 185 above and suggesting executive meet- 
ino’s. 

187. October 1, 1924, to A. P. Husband, Secretary [Mil¬ 

lers National Federation, from the [Mennel 
Milling Co. (M. N. Mennell) in regard to an 
early Wednesday morning meeting. 

188. October 3, 1924, to A. P. Husband, Secretary of 

the Millers National Federation, from M: N. 
•Mennell of the Mennell Milling Co., in regard 
to a meeting in President Anderson ^s room at 
Hotel Sherman, Chicago, at 9.00 o’clock Wed¬ 
nesday morning. 

189. rJanuary 7, 1924, to [Millers National Federation 

from B. J. Rothwell (on letterhead of the Bay 
State [Milling Co., "Winona, Minn.) regarding 
proposed open ])rice plan for the [Millers Na¬ 
tional Federation. 

190-a. Januarv 9, 1924, to B. J. Rothwell, care Law- 
renceburg Roller [Mills Co., T.awrenceburg, 
Tnd., replying to letter 189 above, from the 

Secretarv of the Millers National Federation 

*■ 


! 
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that .Mr. ito^'ors (Attorney for the 
]*\‘(leraiioiij will coiil'er with a frieiRl in the 
k'^’al cleparinieni <»t’ tin' f'ekeral Trade (’oin- 
inission as to how far the Federation can go 
ill earrying- oiil the suggesU*d open priee plan. 

IdU-l). .Inly I'ii, iPJ4, to W’. ii. Wiggin of liie Xorth- 
wrstrni .Miller, 'I'oledo, Oiilo, hraiieh, from 
F. S. Wagiiei-, acting secretary oi‘ the Millers 
Xational Federation, regarding Mr. Wiggiirs 
s{)e(*ch l)efoi\‘ tiu‘ Miciiigaii State Millers As- 
soeialioii at (iraiid liat)iils, Mich. 

IDl. .laiinarv S, to MilUn-s Xational Federation, 

I'roin 11. iteilews, of the Xorthwesterii Mil- 
lei', .M iniU'a]joiis. Minn., oflice. regarding 
pac'kage difd'reiitials. 

January o, to 11. A. lUJlows, of tlie X'orth- 

western Milh*r. M iniu'apolis, Minn., ollice, 
Troin the Secia'tary of the Millers Xational 
Fedv'ration, regarding packag-e dirfereiitials. 

1!)J. ()ctol)('r L'n. l‘.t-J4. to Milh'rs X'^ational Fed(*ration 
from lialph, (lialph F. Sowden of the X^’ew 
Fra .Milling (’o.) regarding nn*ctings of tlie 
Oklahoma and Kansas .Millers. 

FM. Si‘pteml)(*r Id, l!!l!4. to the Millei’s Xational Fed- 
eriition. from .\. 1’. I\iniu‘y, (of th(‘ Xehraska 
(’onsolidat(‘d Milling ('o.) regarding price 
cutting hy the Fnlnth Imperial .Mills. 

195. September 17, 1924, to A. K. Kinney (X^ebraska 
('onsolidated Milling Fo.) from F. .S. AVagner 
of the .Millers Xational k'ederation regarding 
price ('lilting by Fnlnth ImjK'rial Mills. 

19(). September .‘M, 1924, to .Milli*rs Xational Federa¬ 
tion from Washbnrn-Frosby C’ompany (.1. II. 
Milliken) regarding prict* cutting bv Duluth 
Imperial Mills. 

197. Septcunber 1!), F‘24, to .\. F. Kinney (X(.‘braska 
(.'onsolidat('d Milling ('o.l from the Secretary 
of tlm Millers X^a.tional Federation regarding 
price cutting bv Duluth Imperial Alills. 
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198. April 20, 1924, Bulletin Xo. 368 ot the Nebraska 
^lillers Assoeiatioii regarding’ the Kansas City 
meeting where prices were discussed. 
il'‘9. October 15, 1924, to Millers Xtitional Federation 
from Fdward II. Oausey (^loderii Millers 
W'ashington, 1). (’., correspondent) regarding 
(‘inployment l)y 5iiilers National Federation. 

200. ()cto])er 17, 1924, to F. ll.Oausey, (Modern Millers 

Washington correspondent) from Secretary 
of the Gliders National Federation, stating 
that ('ausev's services will not be needed be- 
cause the Federation's President is located in 
AVashington. 

201. May 27, 1924, to F. 11. Oausey (Modern Miller’s 

W'ashington corr(*spoiid(‘nt) from Secretary 
of tile Millers Xalional Fc'deration, stating 
that ( ausey's service's will not be needed 
after Alay 31, liecause* Fongress would soon 
adjourn. 

202. April 16, 1924, to Alilh'i’s National Federation 

from (’. M. Vag(U‘. Fditor of Modern Aliller, 
Fhicago, lib, as to I’eports to the Federal 
Trade' ('ornniission that the Modern Miller 
had knowh'dge of a combine. 

203. January 31, 1924, F. II. Causey, (Modern Mil- 

l(‘i''s coi’r(‘S])on(!ent t from the Secretarv of 

* « 

th(' Millers Xational Fe'deration regarding 
pavnu'iit l>v th(‘ Milh'rs National Federation 

of Sob.00 to Mr. (’ausev foi’ se'i’vices to the 

' « 

committee on h'gislation during January, 
1924. ' " i ‘ 

204. January 2, 1924, to Milh'rs N^atioual Federation, 

fi'om F. 11. ('ausev (Modern Miller’s AVash- 
iiiii'ton corresj)ondent) acknowledging receipt 
of S.AO.OO ' ■ 

20.5. July 21, 1924, to tin' Millers Xoitional Federation 
from Samu(*l Plant, \’ice Ib’esident of the 
(leorge P. Plant ?'Iilling Co., regarding limit¬ 
ing bookings to 60 days and securing proht on 
every sale. 
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L'OS. 


200. July JO, 1024, to JSamuol LOciiit (of the (ieo. P. 

Plant Milling C'o.) from K. S. Wagner (of 
tin* Millers National Federation) r(.‘garding* 
liniiling hookings to 00 days and securing a 
prolit on c’V(‘i'y sak*. 

Fehruai'v IJ, 1024, to Millers National Federation 

» • 

from Sanm<‘l Plant (of tin* (leorge P. Plant 
.Miili’ie,’ Co.) ri'gardinu’ long time selling. 
l*\‘l)!-uary 14. 1024, to Samuel Plant (of the (leorge 
F. Flaiu Milling C’o.) from the Secretary of 
the Millers National F(‘deration regarding 
long time selling. 

20!h Fehruary 12. 1024, to Samuel Plant (of the (leorge 
12 Plant Milling C’o.) from the Secretary of 
the .Milk'rs National Federation, regarding 
long time selling. 

210. October P). 1024, to A. C. Loring of the Pillshury 

Flour Mills (’o., from the President of the 
Milk-rs National F(‘deration (Sydney Ander¬ 
son) n‘garding com})etitivc‘ practices of the 
Piilshuiy Moui* .Mills C’ompany. 

211. Ai)ril 2S, 1024, to .Millers National Federation, 

fi*om .\. (’. Poring, Presickmt of the Pillshurv 
Flour Mills Co., rc\garding proposed new re- 
oi-ganization of tin* .Milku's National Federa- 
tion. 

212. April 2ii. P024, to A. (’. Poi'ing, of tlu‘ l^illshnry 

Mour Mills Co., from tin' S(‘cretarv of the 
Millers .National f'(‘(k‘radion regarding Mr. 
P'ogfU-s (.\ttorn(‘y for tin* F(‘deration) ]utssing 
on Fed(‘ration Ihdk'tin No. J2o. 

212. .\pril 20. 1024, to Millers National Federation 
from .\. (’. Poring (of the Pillshury Flour 
Mills Co.) regarding the need of tlio services 
of some mail in AVashingtOTi big enough to 
get a hearing and dtnd with the vai*ious gov- 
ernm(‘nt departments. 

214. Janumy 2. 1024. to the Millers National Federa¬ 
tion from .\. r. T.oring (of the Pillshurv Flour 
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Mills Co.) suggestiug that success depended 
on gelling Mr. Walker (tStaiidard Milling 
Co.), Mr. ilelm (Kusseil-Miiler ^Milling Co.) 
and Mr. Beil (Wasliburn-Crosby Co.); to at¬ 
tend the meeting to be held on January 15, 
B)24. 

I'lo. July 7, B124, to Millers National Federation, from 
Oklahoma Millers League regarding carrying 
charges. 

21(). July 9, 1924, to Oklahoma i\iillers League, from 
E. S. Wagner, regarding carrying charges. 

217. January 9, 1924, to the Millers National Federa¬ 
tion from 11. S. Helm, (Russell-Miller Milling 
C’o.) regarding meeting to be held Januarv 15, 
1924. 


218. January 10. 1924, to IT. S. Helm (liussell-^Iiller 

Milling Co.) from tlie Secretary of the IMillers 
National Fed(‘ration regarding the meeting of 
January 15, 1924. 

219. January 4, 1924, to H. S. Helm (Russell-^Tiller 

Milling Co.) from the Secretary of the Millers 
National Federation regarding the meeting of 
January 15, 1924. 

220. January .40, 1924, to ^^illors National Federation, 

from B. J. Tiotlnvell (on letter-head of Bav 
State trilling Co., Boston, Mass., office) re¬ 
garding taking uj) with the lYderal Trade 
( ommission the oy)en price plan. 

221. Jjinuary 28, 1924, to P>. J. Rothwell (of the Bay 

State Milling Co.) from the Secretary of the 
^Tillers Natioiial hMderation, reporting haying 
called on a friend of ^^Tr. Rogers (attorney 
for the Federation) at the Federal Trade 
Commission to discuss open price plan. ! 

222. ?\larch 15, 1924, to A. P. Husband, Secretary of 

the Millers National Federation, from C. L. 
Roos, (President of the Federation) and of 
the Hunter ^Tilling Co., regarding a meeting 
in WMchita on March 14, on the A-B-C plan, 
etc. 
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March 4. li'J-r. to ('liarlcs K. Iioos (Hunter Milline; 
(’o.) iVoin J. \‘\ 1^41 (Waslihiirii-C'rosby Co.) 
rcLianii!ie* cinuloyiiicat oT Sydney Anderson. 
K(‘l)rn:irv 7. to ('. L. lioos (Hunter Millinii: 


('()./ I roin 


W’i'.e'ncr of tin* Millers Xa- 


227 ). 






O.)o 


00 () 


220 . 


o*> 


lional federation i-ei^arding the meeting of 
tin* W'isconsin Sta.te .Millci's Association on 
In eh i)ric(‘s. 

January 2^\ 1022. to C. L. Hoos (Hunter jMilling 
(■().) i'roni the Secretary of the Millers Xa- 
l-'ed.orritioii regr.rding visit to tlie Fed- 
(‘r;d ’i'rrnle ( onnni.-sion and stating that he 
would, explain lids to ?dr. Koos when he saw 
him. 

J;i!inary 22. 1024. to (’. L. I\oos (Hunter Milling 
(’().) frrm ih Stockman (Diduth Su])(‘ri()r 
Milline fo.) ix'earding ])rico fixing on feed. 

de.nuary 22. o.’24. to (’. L. lioos (Hunter Milling 
(‘o.) from H. Stockman (Huluth Superior 
Miliine Co.) ri'garding* the President of the 
roinoa.nv heine at the Januarv F), 1024. m.eet- 

k • * 

ine. 

Jatiuarv 1!‘, 1024. to A. P. Husband. Secretary of 

• » 

the Milh-rs X’ational F(*deration. from C. 1^. 
]h)os (Huntei- Miliine (’o.l r(*earding meeting 
of January F). lt)24. 

January 17, 1024. to C. L. Poos (Hunter Milling 
(’o.l from P>. Slot'kinan (Duluth Superior iNHll- 
ing Co.) regarding getting rid of ])rice cutting 
on Semolina. 

da.nua.ry 17. l‘.*2-!. to (2 I.. Poos ( Hunt(‘r ^Milling 
(’o.) from tile Secretary of the Millers Xa- 
tionai !‘'edei*ation I'ega.rding tin* fact that iMr. 
Pogers (Attornc‘y for the Federation) had 
an attcu-ney fiutmd at the F^ederal Trade Com¬ 
mission.. 

Ja.nua.ry 4, 1024. to C. I.. Poos (Hunter Milling 
Co.) from A. P. Husband, Secretary of the 
Milhu-s X'adional Federation, regarding impor- 
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taiK-e of A. P. Walker (Standard Milling Co.) 
attc-nding the Jannary 15, 1924, meeting, as 
well as Mr. Pell (Washburn-Crosby Co.), Mr. 
boring (Pillsbnry Flour Mills Co.), and Mr. 
Harry Helm (Russell-Miller Milling Co.) 
252. duly 2)1, I'bM-, to H. (1. Randall (^^lidland Flour 
.Milling Co.) regarding circular letter to 17 re¬ 
gional directors. 

Original or carl)on copy of letters and documents 
numbered below 255 to 540, inclusive, relating to tixing 
uniform differentials in the prices of flour packed in 
various sized packages. 


* V ) • 


2:u. 


25)5. 


250. 


0‘>7 


2 : 19 . 

240. 

O f 1 
— T I . 

245. 

244. 


])ec('mber 51, 192.‘>, to J. P>. McLemore, Secretary 
of th(‘ Southeastei'u Millei's Association, from 
C'. T. Olson. 

danuary 12, 1924, to Millers National Federation 
from ('. T. Olson. 

danuary 12, R)24, to 5\‘.\as Star Flour Mills from 
C. T. Olson. 

da.nuary 21, 1924, to C. 5\ Olson, from 11. H. Whit¬ 
ing of the Pillsburv Flour !Mills Co. 

January 21, 1924, to (ieorge A. Zabriskie, X. Y., 
from tlie [hllsbiny Flour .Mills Co. 

danuary 19. 1924, to .Mr. Whiting of tlu' Pillsbnry 
Floin* ^lills Co. from C. d\ Olson. 

danuary 15, 1924, to .Millers National Federation, 
fi’om the d'e.vas Star Flour Mills. 

danuary 22, P»24, to Wolff .Milling Co. from C. T. 
Olson. 

danuarv 19, 1924, to Millers National Federation 
from WoltT Milling Co. 

danuary 21, 1924, to ^fillers National Federation 
from the Wisconsin .Milling Co. 

January 22, 1924, to Wisconsin Milling Co. from 
E. S. AVagner of the ?dillers National Federa¬ 
tion. 

Januarv 22, 1924, to the Russell-Miller Milling 
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Co. from E. S. Wagner of the ^lillers Xalioiial 
Federation. 

245. January 25, 11^24. to .Millers Xational Federation 
from tli(‘ liussell-Miller Milling Co. 

24(). January 24, J!/*24, to Wiseonsin ^iilling Co. from 
E. S. Wagiun- of the .Millers Xational Federa¬ 
tion. 

247. January 25, lt)24, to Millers Xational Federation 
from the Wiseonsin Milling C’o. 

24S. January 2S, 1!)24, to the Wiseonsin Milling (’o. 

from the Seeretarv of the Millers X'ational 
Federation. 

24J. rlaniuiry 1(5, F)24, to the (ilohe drain and Milling 
(’o. from T. Olson. 

250. January S, 1024, to Millers Xational Federation 

from th(‘ dlo])e drain cV: Milling (’o. 

251. .lanuary 12, 1!)24, to the (ilobe drain .Milling (’o. 

from the Seerc'tai’v of the Millers Xational 
Federation. 

252. January 51, lt)24, to the 5Iillers X'ational Federa¬ 

tion from C. 'W Olson. 

255. January 51, 1024, to th(‘ Pillshnry Flour Mills Co. 
from (’. T .Olson. 

255)-a. January 20, 1024, to II. 11. Whiting (of the Pills- 
hurv Flour .Mills do.) f]*om A. P. Walker, 
President of the Standard Milling (’o. 

254. January 50, 11524, to (\ T. Olson, from 11. II. Wliit- 

iug (of the Ihllsbury Flour Mills Co.) 

255. February 1, 1024, to ('. T. Olson, from tin* Seem- 

tary of the Millers Xational Federation. 

256. March 15, 1924, to the committee on package dif¬ 

ferentials of the drillers Xational Federation, 
from C. T. Olsoii. 

257. March 22. 1024, to ^fillers X^ational Federation, 

from C. T. Olson. 

25S. Thidated copy of corrected schedule of package 
differentials. 


259. starch 22, 1924, to J. B. ^^IcLemore, Secretary of 
the Southeastern ^lillers Association, from C. 
T. Olson. 



46 


2(;o. 

i:(n. 

266. 

267. 

26S. 

269. 

270. 

271. 


_ < — 


2 / 0 . 


274. 


277 ). 


March 17, 1924, to (\ T. Olson, from J. B. Mc- 
Lcmorc, Secretary ot‘ the Southeasteni Millers 
Association. 

M<\rch 24, 1924, to V. 4\ Olson from the Secretary 
of the Millers Xalional Federation. 

March 26, Fo24, to I'hlpir II. Evans (of the Acme- 
Kvans Oo.) from 0. T. Olson. 

March 20, 1924, to T. 0. Olson, from \V. 0. Tiffany, 
Secretary of the North Pacific Millers Asso- 
elation. 

Marcli 19, 1924, to J'. B. ^vIcTA^more, Secretary of 
the Sontheastern ^lillers Association, from 
Ed.u'ar II. Evans of the Acme Evans Co. 

^larch 17, 1924, to C. T. Olson, from Bernet, Craft 
and Kauffman, hy M.IMi. 

March 17, 1924, to C. T. Olson from G. Amendt of 
the Amendt Millinj^* Co. 

]^larch 17), 1924, to C. T. Olson from K. L. Grigg 
of the Eagle .Milling Co. 

starch 17), 1924. to ('. T. Olson from AV. J>. A. of 
the Acme Mills, Hopkinsville, Ky. 

March 61, 1924, to J. !M. McLemore (Secretary 
of the Southeastern 1^1 iHers Association), 
from C. T. Olson. 

March 27), 1924, lo C. T. Olson, from J. B. Mc- 
Leniore, Secretaiy of the Southeastern Millers 
Association. 

Ai)ril 2), 1924, to (7 T. Olson from the Secretary of 
the Mill(*rs National Federation. 

.\pi*il 4, 1924, to tile Nelu-aska Consolidated Mills 
Co. from C. T. Olson. 

April 1, 1924, to A. P. Husband, (Secretary :of the 
Millers National Federation) from A. R. Kin¬ 
ney of the Nebraska Consolidated Mills Co. 

April *1, 1924, to the [Millers National Federation 
from F. A. Glade of the Nebraska Consoli¬ 
dated trills Co. 

April 7, 1924, to C. T. Olson, from the Secretary 
of the Millers National Federation. 
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277. 

27S. 

271). 

2SU. 

2S1. 

2S2>. 

2S4. 

28-'). 

28(7 

287. 

288. 
2817 
2110 . 
2in. 

292. 


292. 


294. 

295. 


April 22, 1924, to tiie Millors Xatioiial Federation 
I’roin tile WollT Miiiinic Co. 

July 22, 1924, to 'rexjis State Flour IMills, from 
[['. Olson. 

dnlv 14, 1924, to (’. 47 ()lsoii from 'I’exas Flour 
‘.Mills. 

August 22, 1924, to the .Montana hhour .Mills Co. 
I'nnii C7 47 Olson. 

.Vugust 22, 1924, to li. II. l\inn‘ i*4our Mills (.’o. 
from (7 47 (.)lson. 

.\ugust 19, 1924, to C. 47 ()lson, i4*om II. 11. King 
Flour !Mills Co. 

.\uirust 22. 1924, to C7 47 Olson from Soc-retarv 

• 

of the .Milhu's Xational Federation. 

.\ugust .‘>0, 1924, to 4'exas Star Flour .Mills, from 
(7 47 Olson. 

.\ugust 20, 1!>24, to th(‘ Fillshury l-4(»ur .Mills ('o, 
from (7 47 Olson. 

Set)temher (5. Ili24, to lh(‘ Mill(*rs Xational 
eration from (7 47 Olson. 

September (>, lt)24, to 4\‘xas Star Flour .Mills from 
(7 47 Olson. 

September 8, lt)24. to 1 leeker-Jon(‘s-J(‘\vell Milling 
(7). t4*om (7 47 Olscm. 

September 17 1924, to (7 47 ()lson from tlu* S(‘ere- 

tarv of the .Millers X''ational f7‘deration. 

* 

Septemb'er 4. 1924, to 2ohn S. Fillsbury (of the 
Fillshury f'lonr .Mills Oo.) from (7 47 Olson. 
September 4. 1924, to 4'exas Star Floiu* .Mills from 
C. 47 Olson. 

October 15, 1924, to 4’exas Star Flour .Mills from 
C. 47 Olson. 

October lb, 1924, to (7 4'. (^Isoii from Secretary 
of tlie Millers Xational F(‘deratio!i. 

Octol)er 28, 1924. to 2. B. McT.emore of tlie South¬ 
eastern Mills .Association, from C7 4'. Olson. 
Xovfmiber b. 1924, to Xorth Pacific Millers .\sso- 
ciation from C. 47 Olson. 

October 21, 1924. to C. 4'. Olson, from X^orth Pa- 
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2i)S. 

•)<»() 

:!()!). 




304. 


:;o(;. 

::o7. 

3()S. 

3>0!). 

310. 

311. 
313. 


cific Millers Association, written by- W. C. 
Tiffany, Secretary. 

Ivist of ])acka.u'(‘ diiTei'entials wliicli was attaclied 
to letter 303 aboye. 

Xoyeinl)er 1, 1034, to (\ T. Olson, from !M. E. 
11 iTnii)lirey (of the Oliickaslia Milling Co.) 

October 31, 11)34, to Millers National Federation, 
from Edgar 11. Eyans (Acme-Eyans Co.) 

Oclobor 30, 1034, to C\ Olson, from J. L. Grigg 
of llu‘ Eagle Alilling Co. 

()cloi)er 31, 1034, to ili(‘ Millers National Federa¬ 
tion from G. Amendt (of the Amendt Mill¬ 
ing Co.) 

Noy(*mb(‘r 3, 1034, to C. T. Olson from J. B. Mc- 
l.emore, Secretary of tlie Southeastern A!ill- 
(‘I's Association. 

Xoyeml)er (1, 1034, to John S. Pillsbury (of the 
Pills])ury Flour Alills Co.) from C. T. Olson. 

Xoyember (J, 1034, to Tennant iloyt, from C. T. 
()lson. 

Xoyember 7, 1934, to C. T. Olson from E. S.AVag- 
ner of the Alillers X’ational Federation. 

Xoyember 11, 1034, to Aliner-Jlilliard Alilling C'o. 
from C. T. Olson. 

Xoyemb(*r 13. 1034, to C. T. Olson from K. 8. 
A\*agner of the Alillers National Federation. 

Xoxunnber 17, 1034, to George P. Plant Alilling Co. 
from (’. T. Olson. 

X^oyernber 14, 1034, to the Alillers X'ational Fed¬ 
eration from Samiud Plant (of tlie George P. 
Plant .Milling Co.) 

Xoyember 17, 1034, to C. T. Olson, from K. S. 
W'agner of the Alilhn-s X'ational Federation. 

Xoyember 18, 1034, to Plagle Roller Alill Co. from 
C. T. Olson. 

Xoyember 14, 1034, to the Millers National Fed¬ 
eration from the Eagle Roller .Mill Co. 

Xoyember 30, lf)34, to .Millers National Federa¬ 
tion, from C. T. Olson. 
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•>i •> 

o J »3. 

314. 

315. 

;n(;. 

317. 
3 IS. 
319. 
3-JO. 
3>-Jl. 




oj. >. 


324. 




.>J(). 


•>07 
> >_ / 


328. 

329. 

330. 

OO I. 


Xovember 21, 19*24, to C. T. Olson from K. S. 
WagiKT of tho ^lillors Xalional Moderation. 

Xovember 22, 1!)24, to tlie Millers Xational Fed¬ 
eration, from C. T. Olson. 

Xoveml)er 18, 1!)24, to C. T. Olson from the Xorth 
Faeilic Millers Association, by \V. O. Tiffany, 
Secretary. 

Xovember I!>, 1924, to 0. T. Olson, from the Minor- 
llilliard Milling C’o. 

Xovember 22, li)*24, to the Minor-ililliard Milling 
('o. from ('. 'r. Olson. 

Xovenii)er 22, r.-*24, to H. ii. W’hiting (of tlie Fills- 
biiry Flour .Mills (’o.) fr(*in (’. T. ()lson. 

Xovcmibor 22, 1924, to T(.‘xas Star Flour Mills (’o.. 
from T. Olson. 

Xovember 18, 1924, to ('. 'f. Olson from the T(‘xas 
Stai- Flour .Mills Oo. 

Xovemlxn* 24, 1924, to ('. '\\ Olson fi-om tlu' Sec¬ 
retary of th(‘ .Mill(‘rs Xational Federation. 

XoveinbiM* 24. 1924, to (Jeorge S. Milnor (of tlu' 
S])a]*ks Milling Oo.) from (\ T. Olson. 

Xoviinber 21, 19*24, to (\ T. Olson, from George 
S. Milner (of the S])arks Milling Co.) 

Xovember 28, 1924, to T.. P. Baumann, of the Cen¬ 
tennial Mill Co., from C. T. Olson. 

Xovc'inber *24. 1924 ,to (’. T. Olson from L. P. Bau¬ 
mann (of the Centennial ^lill Co.) 

Xovember 28, i!>24, to M. F. Humphrey, (’hicka- 
sha ^lining (’o., from C. T. Olsoii. 

Xovember 24, 19*24, to (’. T. Olson, from .M. F. 
ihimphrey (of the Chickasha ^iilling Co.) 

Xovember *29,19*24, to O. T. Olson, from the Secre- 
tarv of the .Millers Xational Federation. 

X'ovember 20, 19*24, to T.onis P>anmann, of the 
(’(Uitennial Mill (V)., from (’. T. Olson. 

December 9, 1924, to W. C. Tiffany (of the Xorth 
Pacilic Millers Association) from C. T. Olson. 

DecemlK*!* *2, 19*24, to C. T. Olson, from W. C. Tif¬ 
fany (of th.e Xorth Pacific Gliders Associa¬ 
tion.) 
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338. 


330. 


3-l-(). 


December 10, 1924, to C. T. Olson, from the Secre¬ 
tary of the Millers National Federation. 

JaTiuary 10, 1925, to 11. li. \Vhiting (of the Fills- 
bury Flour ylilis Co.) from C. T. Olson. 

Jamniry 10, 1925, to the Fiagle Roller l^Iills from 
C. T. Olson. 

January 15, 1925, to the C'enlennial Mill Co. from 
T. Olson. 

January U), 1925, to the 2\lillers National Federa¬ 
tion from the Centennial Mill Co. 

January 14, 1925, to the C’entennial Mill Co. from 
the S(‘cretarv of tlu‘ .Millers National Fedora- 
tion. 

January 10, 1925, to C. T. Olson from the Secre- 
iiu'y of th(‘ Millers National Federation, 

November* 19, l'.)23, to the Millers National Fed- 
ei'ation. fi'om the Russell-Miller Milling Co., 
regarding pa.ckage differentials. 

November 20, M)23, to the Russell-i\Iiller Milling 
Co. from the S(‘cretarv of the Millers Na- 
tional Federation regarding package differ¬ 
entials. 


Original or carbon co])y of letters and documents 
number(‘d below 341 to 375, inclusive, relating to the 
])]ans, ])urposes and results of the meeting of the Mill¬ 
ers' National Federation held in Chicago, Illinois, on 
October 12, 1923, and also relating to various subjects 
and matters later covered by the Code of Ethics adopt- 
(•d bv the said Fedei'ation at (diicago, Illinois, on April 
K;, 1925. 


341. August 27, 1923, to A. P. Husband from C. L. 

Roos. 

342. September 1, 1923, to C. Ij. Roos from the Secre¬ 

tary of the Millers National Federation. . 
.343-.‘>44. August 31, 1923, to A. P. Husband from C. L. 
Roos (a letter). 

345. August 31,1923, to A. P. Husband, from C. L. Roos 
(a telegram). 
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346. 

September 

26, 1923, 


Roos ( 

a letter). 

347. 

Thi.s is the 

' second si; 

348. 

September 

•>w 

_o, 


Roos. 


349. 

September 

•)C 1 (!•)•> 

— O, 1.'...,, 


iiOOS. 


3:)9. 

September 

• >(' 

w.a i.'m*). 


I Ins])and. 

351. 

Set)tember 

29, 1923, 


Roos. 


:i52. 

S(*ptember 

2S. 1923, ■ 


lb)OS. 


3)53. 

S(‘])t(‘mber 

_-T, 


iiOOS. 


354. 

Septennber 

1’> 1()-)-> . 


]\oos. 



3'his is th.e 

s:-eond pa 

356. 

< b'tviber 2. 

1923,to A. 

t . 

(>ctober 4. 

1923), to 


()ctober 4. 

F923), to 3v. 

359. 

()('tol)er 4. 

1923. to T 


ine* ( '(). 

.) from ( \ 

3,60. 

t )eto!)i‘r 6. 

1923, to (’ 


of tlK‘ 

Millers X”; 

3(;l 

()ctobv‘r 1. 

1!L3'». to P>. 


inu' (’o.) xrc)m the Se('relarv of tin* Millers 

V * 

Xatioiial Fc‘ch*ratioii. 

o()2. List of ])ersons to whom letter Xo. ohl was also 
sent. 

October Ki. to 0. L. ]\oos, from tlu* Secretary 

of tlu^ Milh‘rs Xational Federation. 

364. October 17,1923, to C. L. Roos, from the Secretary 
of the l^Iillers X'ational Federation. 

3tF). Octoht‘r K), 1923. to .\. P. Husband from (\ L. 
Roos. 

366. Lhis is the second sheet to iUi”) above. 

3l)7. ()ciob(*r IS, 1923. to L. Roos from .\. P. Husband 
(a telegram). 
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368. October 18, 1923, to A. P. Husband from C. L. 

Roos (a telegram). 

369. October 18,1923, to L. C. Koos from A. P. Husband 

(a telegram). 

370. October 18, 1923, from A. P. Husband to^ C. L. 

Roos (a letter). 

371. October 18, 1923, to A. P. Ilusband from; C. L. 

Roos (a wire). 

372. October 19, 1923, to A. P. Husband from C. L. 

Roos (a wire). 

373. October 18, 1923, to A. P. Husband from C. L. 

Roos (a letter). 

374. October 27, 1923, to A. P. Husband from C. L. 

Roos. 

375. November 12, 1923, to A. P. Husband from C. L. 

Roos. 


Original or carbon copy of letters and documents 
numbered below 376 to 390, inclusive, relating to the 
various subjects shown in the description of each letter 
or document. 


376. December 10,1923, to A. P. Husband, secretary of 

the drillers National Federation, from C. L. 
Roos (Hunter ^lilling Co.) regarding meet¬ 
ing of the Millers National Federation, Jan¬ 
uary 15, 1924. 

377. December 12, 1923, to C. L. Roos (Hunter Milling 

Co.) to A. P. Husband, Secretary of the Mill¬ 
ers National Federation, regarding the meet¬ 
ing of the drillers National Federation on 
January 15, 1924. 

378. October 3, 1923, to A. P. Husband, Secretary of 

^Millers National Federation, from Fred J. 
Lingham (Federal Mill & Elevator Co.) re¬ 
garding curtailment of output. 

379. October 3, 1923, to C. L. Roos (Hunter ^Filling 

Co.) from Fred J. Lingham (Federal ]\Fill & 
Elevator Co.) regarding curtailment of out¬ 
put. 
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380. October 3, 19*23, to A. P. Husband, Secretary of 

the Millers National Federation, from Fred J. 
Lingham (Federal Mill Elevator Co.) re¬ 
garding the meeting of the Federation held 
on October 12, 1923. 

381. October 4, 1923, to Fred J. Lingham (Federal 

Mill »Jc Elevator Co.) from the Secretary of the 
Millers National Federation regarding the 
meeting of the Federation to be held October 
1*2, 1923. 

382. October 5, 1!)23, to A. P. Husband, Secretary of 

th(‘ Millers National Federation, from P"red 
3. TJngliam (Federal Mill & Elevator Co.) re¬ 
garding the meeting of the Federation to be 
held on October 12, 1923. 

383. October 8, 1923, to Fred J. Lingham (Federal 

MilL& Elevator Co.) from Secretarv of the 
Millers National Federation regarding the 
meeting of the Federation to be held on Oc¬ 
tober i2, 1923. 

384. October b. 1923, to A. P. Husband, Secretary of 

the ^Fillers National Federation, from Fred J. 
Lingham (Federal Mill & Elevator Co.) re¬ 
garding Washburn-Crosby Co. holding firm 
on ])rices. 

385. December 8, 1923, to A. P. HusbaTid, Secretary of 

the ^Fillers National Federation, from Fred J. 
Tangham (Federal ^lill & Elevator Co.) stat¬ 
ing that the Washburn-Crosbv Co. did not cut 
• * » 

prices to General (this apparently refers to 
the General Baking Co.) 

389. December 10. 1923, to Fred J. Lingham (Federal 

Mill & Elevator Co.) from the Secretarv of 

* 

the Millers National Federation, replying to 
letter 385 above. 

387. December 13, 19*23, to A. P. Husband, Secretary 
of the Fillers National Federation, from Fred 
J. Lingham (Federal ^Fill <S: Elevator Co.) re¬ 
garding a charge of price cutting against the 
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Federal Mill & Elevator Co. by Loring (Pills- 
bury Flour Mill Co.) 

388. December 17, 1923, to A. P. Husband, secretary 

of the Millers National Federation, from Fred 
J. Lingham (Federal Mill & Elevator Co.) re¬ 
garding letters from Mr. Henry (Manager of 
tlie Wasliburn-Crosby Co., Buffalo, N. Y.) and 
Mr. Loring (Pillsbury Flour Mills Co.) 
(This letter in the files of the Millers National 
Federation—there is also a long hand note in 
addition to the type written letter.) 

389. December 17,1923, to F. F. Henry, Manager of the 

Wasliburn-Crosby Co., Buffalo, N. Y., from F. 
J. Lingham (Federal Mill & Elevator Co.) re¬ 
garding the charge that the Federal Mill & 
Elevator Company was cutting prices. 

390. December 28, 1923, to A. P. Husband, Secretary 

of the Millers National Federation, from Fred 
J. Lingham (Federal Mill & Elevator Co.) in 
regard to Federation Bulletin No. 307 and to 
the need of mutual confidence. 

Fifty-three letters from members of the Millers Na¬ 
tional Federation to the Secretary of the Federation 
dated in December, 1924, and January, 1925, in answer 
to a circular letter, dated on or about December 16, 
1924, from the Secretary of the Federation requesting 
the views and opinions of such members as to whether 
the following practices should be outlawed by the 
Federation: 

1— Sales of flour for shipment beyond sixty days from 
date of order. 

2— Guaranteeing flour prices against decline. 

3— Consigning flour, under any conditions. 

4— Selling flour on open account, or on acceptance 
basis. 

5— Selling flour on the basis of bids, rather than 
naming price at Home Office and maintaining it. 
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6— Permitting salesmen or brokers to make sales at 
former prices after an advance. 

7— f'ailure to observe strictly the Pederation's pack¬ 
age differentials. 

8— l-'ailure lo collect carrying charges. 

b—Offering so-called '‘premiums” as inducement to 
buvers. 

m 

10—Offering Hour at reduced prices in a speciiied terri¬ 
tory on a given day, commonly known as “bar¬ 


gain day” sales. 

n—Ivecognition of “gossip” relayed to the mill by 
salesmen, brokers, etc., as to what other mills are 
doing, and meeting prices and terms so re])orte(l 
without conHrming tliem from the seller. 

12—The practice of salesmen or brokers carrying 
"vest ])ocket orders”; eitlier tliose to be entered 
upon notification of advance in price, or those rep¬ 
resenting the buyer's basis of price, to be entered 
when tlie market declines will permit. 


EXHIBIT "C”. 


SviiPOENA 

UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION. 


To— 

Carl W. Sims, Sims Milling Co., Frankfort, Indiana. 

You are hereby required to appear before Franklin 
C. Baggarly, and Examiner of the Federal Trade Com¬ 
mission, at Room 803, U. S. Post Office and Court House 
Building, in the City of Chicago, Illinois, on the 28th 
day of April, 1926, at 10 o’clock A.M., of that day, to 
testify in an investigation being made by the Federal 
Trade Commission pursuant to the direction of a reso¬ 
lution of the Laiited States Senate No. 163 adopted 
February 16, 1924, which resolution reads as follows: 
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Resolvedy That the Federal Trade Commission 
be and it is hereby, directed to investigate the 
production, distribution, transportation, and sale 
of flour and bread, including by-products, and re¬ 
port its findings in full to the Senate, showing 
the costs, prices, and profits at each stage of the 
})rocess of i)roduction and distribution, from the 
time the wheat leaves the farm until the bread 
is delivered to the consumer; the extent and 
methods of price fixing, price maintenance, and 
price discrimination; the developments in the di¬ 
rection of monopoly and concentration of control 
in the milling and baking industries, and all evi¬ 
dence indicating the existence of agreements, con¬ 
spiracies, or combinations in restraint of trade. 


and y)ursuant to authority vested in the Commission 
by Sec. 6 (d) of the Federal Trade Commission Act. 
Fail not at your peril. 


(Seal) 


In testimony whereof, the undersigned, a 
member of the Federal Trade Commission, has 
hereunto set his hand and caused the seal of 
said Federal Trade Commission to be affixed at 
Washington, D. C., this 19th day of Aprils 1926. 

(Signed) J. F. Nugent, 
Commissioner. 






FEDEEAL TRADE COMMISSION VS. MILLERS ’ NATIONAL FEDERATION 73 
73 Motion for 'prelimmary injunction 

Filed June 15, 1926 

4c a|e « )|e 9K 9|c 4c 

Now come the plaintiffs in the above-entitled cause, by Karl D. 
Loos, their attorney, and move that a preliminary injunction be 
issued as prayed in their amended bill of complaint upon the 
grounds and for the reasons therein stated. 

Karl D. Loos, 
Attorney for Plaintiffs. 

26177—27-2 


I 
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AFFIDAVITS. 

Of*ered in Support of Plaintiff’s Application for Pre¬ 
liminary Injunction. 

Filed May 25, 1926 

Affidavit of Herbert H. Hanneman. 


Herbert H. Hanneman, bein^ duly sworn upon his 
oath says that he is a resident of Minneapolis, Minne¬ 
sota, residing therein at Xo. 5350 Oliver Avenue, South, 
and that he has been such a resident for the last past 
two years; that he has no official position with said 
Millers’ Xational Federation of any kind whatsoever, 
but that he is employed as Cost Engineer by the firm 


of Stevenson, Harrison and Jordan, of Xo. 19^ West 
44th Street, Xew York City, Xew York, which said 
Stevenson, Harrison and Jordan are employed in do¬ 
ing cost service for said Millers’ Xational Federation. 

Affiant further says that on the 22nd day of April, 
1926, he was in the City of Chicago, Illinois, at the 
Edgewater Beach Hotel, attending the annual meeting 
of said Millers’ Xational Federation, at which time and 
place, at the hour of about 12.30 o’clock noon, affiant 
was seiwed a certain subpoena, the same being served 
upon him by co])y, which said subpoena is in the words 
and figures, as follows, to wit: 


‘^SUBPOEXA. 


EXITED STATES OF AMERICA 
FEDERAL TRADE COMMISSIOX. 

To H. H. Hanneman, Cost Accountant, Millers’ Na¬ 
tional Federation, 617 Bell Building, 307 X’orth Michi¬ 
gan Avenue, Chicago, Illinois. 

You are hereby required to appear before Franklin 
C. Baggarly, an Examiner of the Federal Trade Com¬ 
mission, at Room 803 LL S. Post Office and Court House 
Building, in the City of Chicago, Illinois, on the 28th 
day of April, 1926, at 10 o’clock A.M., of that day to 
testify in an investigation being made by the Federal 



Trade Commission pursuant to the direction of a reso¬ 
lution of the United States Senate Xo. 1G3, adopted 
February IG, 1924, which resolution reads as follows: 

That the Federal Trade Commission 
be, and it is hereby, directed to investigate the 
])roduction, distribution, transportation and sale 
of flour and bread, including by-products, and re¬ 
port its findings in full to the Senate, showing the 
costs, j)rices and })rofits at each stage of the proc¬ 
ess of production and distribution, from the time 
the wheat leaves the farm until the bread is de¬ 
livered to the consumer; the extent and methods 
of ])rice fixing, ])rice maintmiance, and ])rice dis- 
crimiinition; the develo])ments in the direction of 
mono])oly and concentration of control in the mill¬ 
ing and baking industries, and all evidence indi¬ 
cating the existence of agreements, conspiracies 
or combinations in restraint of trade. 


and ])ursuant to authority vested in the Commission 
by Sec. G (d) of the Federal Trade Commission Act. 
Vail not at your peril. 

In testimony whereof, the undersigned, a member 
of the Federal Trade Commission, has hereunto set his 
hand and caused the seal of said Federal Trade Com¬ 
mission to be affixed at Washington, D. C., this 19th 
day of April, 1926. 

J. F. XUGENT, 
Commissioner. 

(Seal of Federal Trade Commission.) 

Notice to Witness: If claim is made for witness fee 
or mileage, this subpoena should accompany voucher.’’ 

And further affiant saith not. 

May 1, 1926. Herbert H. H.vxxeman. 


State of Indiana, Marion County, ss: 

Herbert H. Hanneman being duly sworn upon his 
oath says that he has read the foregoing and attached 
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affidavit and that the facts set forth therein are true 
in substance and in fact. 


Nellie M. Hardwick, 

(Seal) Notary Public. 

My commission expires Sept. 28, 1928. 


CountV Clerk’s Certificate. 


Affidavit of Carl W. Sims. 

Carl W. Sims, being first duly sworn, upon his oath 
savs: 

That he resides at No. G54 North Columbia Street, 
in the City of Frankfort, in Clinton County, Indiana, 
and that he is a Director and Chairman of the Sales 
Contract Committee of Millers National Federation, 
])laintilf in the above entitled cause. 

He further makes oath that on Thursday, the 22d 
day of April, 1926, he was in the city of Chicago, in 
the State of Illinois, for the purpose of attending a 
meeting of the ^lillers National Federation, then be¬ 
ing held at the Edgewater Beach Hotel in the Citv 
of Chicago, in said State of Illinois, and was stopping 
at said hotel as a guest thereof on said date. That on 
said day, at about 11.30 A.M., he went to his room in 
said hotel, in said city and there found two men, 
whose names and official positions, if any, are all un¬ 
known to this affiant; that said two men then and 
there delivered to this affiant a paper purporting to be 
a subpoena issued by Federal Trade Commission of 
the United States of America by J. F. Nugent, a com¬ 
missioner thereof. A copy of said paper so delivered 
to him is hereto attached, made a part hereof and 
marked Exhibit ‘‘A”. 

Further affiant sayeth not. 

Carl W. Sims. 
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State of Indiana, County of Clinton, ss: 

Carl W. Sims, being first duly sworn, upon his oath 
savs, that the matters and facts contained in the above 
and foregoing rei)ort are true. 

Witness his hand this 3Uth day of April, 1926. 

Carl W. Sims. 

Subscribed and sworn to before me this 30th day of 
April, 1926. 

Thomas Kyax, 

(Seal) Xotarjj Public. 

My Commission Expii-es, June 6, 1927. 

Countv Clerk’s Certificate. 

(Exhibit A to Sims’ affidavit—same as E.xliibit C to 
amended bill of complaint and not reprinted.) 
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AfiSdavit of Charles T. Olson. 

t 

State of Minnesota, County of Hennepin, ss:' 

Charles T. Olson, being first duly sworn, deposes 
and says that he does and at all the times hereinafter 
mentioned did reside at 1766 Hnmboldt Avenue South 
in the City of Minneapolis, County and State afore¬ 
said; that at all of said times he was and still is Vice- 
President of the Commander Mill Company, a corpo¬ 
ration, whose principal place of business is in tlie City 
of Minneapolis, Minnesota. 

Affiant further says that on the 23rd day of April, 
1926, there was delivered to this affiant by registered 
mail a subpoena issued under the hand and seal of 
the Commissioner of Federal Trade Commission of 
the United States of America; that a true and correct 
C()i)y of said sub])oena is hereto attached and made part 
hereof; that sai(l subpoena was accom])anied by a letter 
from the Secretary of said Federal Trade Commis¬ 
sion, a true copy of which is hereto attached aiuhmade 
])art hereof; that enclosed with said subpoena was a 
i)lank public voucher for witness fees and mileage. 

CiiARLKs T. Olson. 


Subscribed and sworn to before me this 30th day of 
April, 1926. 

At.fked Bartlett, 

(Seal) X atari/ Public, Home pin County, Mmn, 

My commission expires !March 18, 1927. 

County Clerk ^s Certificate. 
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SUBPOENA. 


UNITED STATES OF A:MEKICA. 
FEDEKAL TRADE COMMISSION. 

To diaries T. Olson, Commander Mills Co., Minne¬ 
apolis, ^Minnesota. 

'idni are hereby required to a])pear before Franklin 
C’. Baii'g'arly, an PFxaniiner of the Federal Trade Com¬ 
mission, at Room 803, U. S. Post Office and Court 
House Buildinii:, in the Chty of Chicai;-o, Illinois, on the 
2Sth day of A])ril, 1026, at 10 o'clock A.M., of that day, 
to testify in an investii*‘ation beine; made bv the Fed- 
eral Trade Commission ])ursuant to the direction of a 
Resolution of the Ihiited States Senate No. 163 ado])ted 
February 16, 1924, which resolution reads as follows: 

Rcsolred, That the Federal Trade Commission 
be, and it is hereby, directed to investi.e:ate the 
production, distribution, traiisjiortation, and sale 
of flour and bread, ineludini*: bvqiroducts, and re¬ 
port its findiniiTs in full to the Senate, showing 
the costs, ])rices and ])rofits at each stage of the 
process of ])roduction and distribution, from the 
time thatdhe wheat leaves the farm until the broad 
is delivered to the consumer; the extent a\d 
methods of price fixing, ])rice maintenance, and 
price discrimination; the develo])ments in the di¬ 
rection of monopoly and concentration of control 
in the milling and baking industries, and all evi¬ 
dence indicating the existence of agreements, con¬ 
spiracies, or combinations in restraint of trade. 


and pursuant to authority vested in the Commission 
by Sec. 6 (d) of the Federal Trade Commission Act. 

Fail not at your peril. 

In testimony whereof, the undersigned, a member 
of the Federal Trade Commission, has hereunto set his 
hand and caused the seal of said Federal Trade Com- 
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mission to be affixed at Washington, D. C., this 19th day 
of April, 1926. 

J. F. Nugent, 
Commissioner. 

(U. S. Federal Trade Commission Seal.) 

Notice to Witness: If claim is made for witness fee 
or mileage, this subpoena should accompany voucher. 


! 




64 


FEDERAL TRADE COMMISSION, 
AVASIIIXGTOX. 


Office of the Secretary. 


April 19, 1926. 


Mr. diaries T. Olson, Commander Mills Co., Mimie- 
appolis, ^linnesota. 

Dear Sir: 


There is enclosed herewith, l)y registered mail, a 
snl)})Oena for yonr ap])earanc(‘ as a witness in an in¬ 
vestigation being ma<le by tlie Federal Trade Com¬ 
mission ])nrsnant to the direction of a resolution of the 
United States Senate Xo. Ib.’l ado])ted Fel)ruary 16, 
1924, whicli resolution reads as follows: 


Hcsolrrd, That the Federal 'frade Commission 
be, and it is herei)y, directed to investigate the 
])rodu('tion, distribution, transportation, and sale 
of doin’ and bread, including by-products, and re¬ 
port its lindings in full to the Senate, showing 
the costs, ])rices and jirotits at each stage of the 
])rocess of ])rodnetion and distribution, from the 
time that tlu‘ wheat leaves the farm until the bread 
is deliv(‘red to the consumer; the extent and 
methods of ])riee lixing, price maintenance, and 
]n’ice discrimination; the developments in the di¬ 
rection of mono|)oly and concentration of control 
in the milling and baking industries, and all evi¬ 
dence indicating tlie existence of agreements, con- 
s])iracies, or combinations in restraint of trade. 


You will i^lease take notice that the delivery of this 
sub})oena to you by I’egistered mail is a legal service 
and subjects you to the penalty provided for failure to 
a])])ear. You will be entitled to the compensation 
regularlv allowed the (lovernment's witnesses for vour 

V. • 

attendance and tluu’e is enclosed a blank voucher upon 

which vou make vour claim. This as well as the sub- 

* • 

])oena must be brought with you. 

!Mr. Busick of the Commission’s staff will conduct 
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the examination for the Commission and it will be ap¬ 
preciated if you will arrange to report to him at least a 
half hour prior to the time set in your subpoenh. 

By direction of the Commission. 

Otis B. Johnson, 

Enclosures. Secretary. 


Affidavit of J. B. McLemore. 

J. B. McLemore makes oath as follows: that his 
residence is in Johnson Cit)^^ Washington County, 
Tennessee, and that he is President of the Mod^l Mill 
Company, Inc., of Johnson City, Tenn., the Twin City 
Mill Company, of Bristol, Tenn., and the Sparger Mill 
Co., of Bristol, Va.; that at 8:37 A.M., April 23rd, 1926, 

there was received bv the Mail Clerk of the Model Mill 

♦ 

Company, Johnson City, Tenn., a letter to which was 
attached a subpoena from the Federal Trade Commis¬ 
sion (a true copy of such letter and subpoena is made 
a part hereof and attached hereto); that he, J. B. McLe¬ 
more, was then absent from Johnson City, Tenn., and 
first learned of such letter and subpoena on the morn¬ 
ing of April 24th, 1926. Executed May 1, 1926. 

J. B. McLemore, 

Appeared before me, S. H. Cooper, a Notary Public, 
of Johnson City, Washington County, Tenn., the above 
named J. B. McLemore, with whom I am personally 
acquainted, and who, first being duly sworn, made oath 
that the facts stated in the foregoing document are 
true. Executed Mav 1, 1926. 

S. H. Cooper, ' 
Notary Public. 

(Seal) 

My commission expires Jan. 8, 1930. 

Certificates of County Judge and County Clerk, 
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April 19, 1926. 


Mr. J. B. McLemore, 
Model Mill Company, 
Jolnison City, Teini. 

Dear Sir: 


There is enclosed herewith, hy registered mail, a sub¬ 
poena for your pi'esenee as a witness in an investiga¬ 
tion being made bv the Federal Trade Commission 
pursuant to the direction of a resolution of the United 
States Senate Xo. 168 adopted February 16, 19*24, which 
resolution reads as follows: 


llrsolrrd. That tlie PTnleral Trade Commission 
be, and it is hereby, directed to investigate the 
production, distribution, trans])ortation, and sale 
of flour and bread, including by-products, and re- 
])ort its findings in full to the Senate, showing 
the costs, t)rices, and ])rofits at each stage of the 
process of production and distribution, from the 
time the wheat leaves the farm until the bread is 
delivered to the consumer; the extent and methods 
of' ])rice fixing, ])rice maintenance, and price dis¬ 
crimination; the developments in the direction of 
monopoly and concentration of control in the mill¬ 
ing and baking industries, and all evidence indi¬ 
cating tlie existence of agreements, conspiracies, or 
combinations in restraint of trade. 


You will ])lease take notice that the delivery of this 
subpoena to you by registered mail is a legal service 
and sul)jects you to the penalty ])rovided for failure to 
ay)pear. You will be entitled to the compensation re- 
gularlv allowed the Government's witnesses for vour 
attendance and there is enclosed a blank voucher upon 
which you make your claim. This as well as the sub¬ 
poena must be brought with you. 

Mr. Busick of the Commission’s staff will conduct 
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the examination for the Commission and it will be ap- 
reciated if you will arrange to report to him at least- 
half hour prior to the time set in your subpoena. 

Bv direction of the Commission: 

Otis B. Johnson, 
Secretary. 


hlnclosures. 
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SUBPOENA. 

UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION. 

To J. B. McLeniore, Model Mill Company, Johnson 
(dty, Tenn. 

You are hereby re(inired to a])])ear before Frankhn 
C. Baii’ii’arly, an examiner of the Fedei'al Trade Com¬ 
mission, at Room 803 U. S. Post Officn^ and Court House 
Buildiiiii', in the City of Chicai;‘o, Illinois, on the 28t]i 
day of April, 1926, at 10 o'clock A.M. of that day to 
testify—ill an investiuation hfiiiir made hv the Fedei'al 
Trade Commission ])ursuant to the direction of a reso¬ 
lution of tlie United States Senate No. 163 ado’pted 
Feliruarv 16, 1924, wliich resolution reads as follows: 


Resolved, That the Fedei*al Trade Commission 
he, and it is hereby, directed to investi:mte the 
])roduction, distribution, transiiortation, and sale 
of flour and bread, includiiiir by-i)roducts, and re- 
])ort its findiiiii’s in full to the Senate, showinic 
the costs, ])rices, and profits at each staire of the 
])rocess of ])rodttction and distribution, from the 
time the wheat leaves the farm until the bread is 
delivered to the consumer; the extent and methods 
of price fixinijc, ])rice maintenance, and price dis¬ 
crimination; the developments in the direction of 
mono])oly and concentration of control in the mill- 
inir and bakin.u' industries, and all evidence indi- 
catinirthe existence of aerreements, conspiracies, or 
combinations in restraint of trade. 


and pursuant to authority vested in the Commission 
by See. 6 (d) of the Federal Trade Commission Act. 
Fail not at your peril. 

In testimony whereof, the undersigned, a member of 
the Federal Trade Commission, has hereunto set his 
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hand and caused the seal of said Federal Trade Com¬ 
mission to be affixed at Washington, D. C., this 19th 
day of April, 1926. 

J. F. Nugent, 
Commissioner, 

Notice to witness:—If claim is made for witness fee 
or mileage, this subpoena should accompany voucher. 
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Afl5davit of Jaanes F. Bell. 


State of Miiineh^ota, County of Hennepin, ss: 

James F. Bell, beiiii^ first duly sworn, deposes and 
testifies as follows: 

^ly name is »Iames F. Bell. 1 reside at Minneapolis, 
^linnesota. For many years 1 have l)een connected 
with Washburn Crosby Company, ^lerchant 2^1illers 
of Flour, located at Minneapolis, Minnesota. Since 
Aui;’ust 24, 1925, 1 liave been President of Washburn 
Crosby Company. Prior to that time for a number 
of years 1 was Vice President, and Mr. John Crosby 
was President. Mr. John Crosby now is Chairman of 
the Board of Directors of Wash])urii Crosby Company. 

Upon April 23, 192(), I I'oceived by registered mail a 
subpoena of the Federal Trade Commission, sitting in 
Wa.^hington, I). C., directing me in general terms to 
appear at (’hicago on A])ril 28, 1926, as a witness to be 
examined by the Commission. A coj)y of this sub¬ 
poena is attached hereto and marked ‘‘Plaintiff’s Ex¬ 
hibit 1.’’ On April 26, 1926, there was served upon me 
by a United States Deputy Marshal, of the District of 
Minnesota, a second sub])oena of the Federal Trade 
Commission {fibres fcru})}) attaclied hereto and made 
a ])art hereof and marked ‘‘Plaintiff's Exhibit 2'’ 
which purported to require me to appear before an 
Examiner of the Federal Trade Commission for ex¬ 


amination as a witness on the 3d day of May, 1926, at 
Minneapolis, ^linnesota, and to produce certain cor¬ 
respondence of Wa.diburn Crosby Company referred 
to specifically in the subpoena; and on the same day, 
and in the same manner, there was served upon me 
three orders of the Federal Trade Commission, copies 
of which are attached hereto and made a part hereof 
and marked “Plaintiff’s Exhibits 3, 4 and 5.” 

The subpoenas and orders purport to be made in 
connection with an investigation of the Federal Trade 
Commission called for in and by Senate Resolution 
Xo. 163 of February 18, 19‘24. It is my understanding 
that the Federal Trade Commission has been, and is. 
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conducting the investigation called for by that Resolu¬ 
tion. ' 

Washl)urn Crosl)y Company tirst was apprized of 
the investigation, and of the fact that its organization 
and business were to be included therein, on about the 
18th day of February, 1925, when Examiners of the 
Federal Trade Commission called at the Minneapolis 
(.)fiices of Wasliburn Crosby Company and had a confer¬ 
ence with Mr. John Crosby, the substance of which was 
indicated to me, as set t^)rth in the affidavit of Mr. 
Crosbv filed herewith. As the result of this confer- 

ft 

ence, and of the refusal of Washburn Crosby Com¬ 
pany to permit indiscriminate examination of its 
l/ooks and records, ns the Examiners originally de¬ 
manded, they hnally su])mitted to Washburn Crosby 
Com])any a ^Questionnaire, or series of questions,!which 
they requested to liave answered, supplemented by a 
reipiest for ])ermission to examine certain specified 
corres})ondence files. 1 ])resent herewith, as a part of 
this affidavit, and to ])e marked as ‘‘Plaintiff’s Ex¬ 
hibit ()” a copy of the (^Questionnaire and list of the cor- 
i-ospondeiice files requested. 

Mr. 1). I). Davis, who is Secretary-Treasurer of the 
Com])any, took u]) with our Auditor the matter of the 
ex])ense involved in com])lying with the request of the 
Commission in reference to this Questionnaire, and it 
was re])orte(l to me that this expense would amount 
to $19,()U0, and would I'ecpiire work in our accounting 
department i*unning over a jjeriod of six months, all 
as shown in detail in tlie re])ort of the Auditor, which 
is introduced in Mr. Davis’ affidavit filed herewdth. 
After conferences ])etween the officials of Washburn 
Crosby Company, including Mr. John Crosby, Mr. 
Davis and myself, it was agreed that the request of 
the Federal Trade ('‘ommission involved too much 
labor and expense, and, therefore, that we must de¬ 
cline to undertake the task of preparing answers to the 
(^Questionnaii'e. Moreover, since it appeared, as, Mr. 
Crosby’s affidavit shows, that the Examiners had no 
definite method of approach in eliciting information 
from different corporations, but prepared lists of ques- 
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tions for one concern which might have no proper re¬ 
lation to those submitted to another concern, we 
reached ’the conclusion that the information elicited 
could be of no ])enefit to the public, and might be used 
in such a way in reports of the Federal Trade Com¬ 
mission as to give a wrong and untrue imi)ression of 
th.e business of Washburn Cros])y Com])any as com¬ 
pared with that of other millers, and which, therefore, 
might react unfairly u])on that business. To myself 
and mv associates, the lack of a coordinated method 
in the elforts of the Examiners to elicit information as 
to the Hour ])usiness of different millers seemed so ap- 
])arent that we felt reluctant to give aid which other¬ 
wise, and under usual conditions, it is our })olicy to 
extend to anv Governmental Agxuicv seeking informa- 
tion which really would be of ])ublic benefit. 

In connection with the conferences of the officials of 
Washburn Cros])y Comt)any, the view was concurred 
in unanimously that tin* requests of the Federal Trade 
Commission not only as first formulated, for the right 
to go through all of our files and records, l)ut as sub- 
seijnently modified in the Chiestionnaire and correspon¬ 
dence list in evidence as ‘‘hixhibit (),■’ were entirely 
outside of the law and were such recpiests as the Fed¬ 
eral Trade Commission had no right to make of us. 
Our legal department reported to us many decisions 
of the P^ederal Courts affecting the matter, calling at¬ 
tention ])articularly to the decisions of the Circuit 
Court of Appeals for the Second Circuit, and of the 
Ihdted States Su])reme Court in the case of Federal 
Trade Commission vs. P. Lorillard, 283 Fed. 999; 264 
V. S. 298, 44 Sup. Ct. 336. We felt, therefore, under no 
legal obligation to com])ly with the requests of the Fed¬ 
eral Trade Commission. 


However, as T was informed after mv return from 
an extended absence from our Minneapolis Office in the 
spring of 1925, and as appears in detail in the affidavits 
of Mr. Crosby and !Mr. Davis, filed herewith, the offi¬ 
cials of Washburn Crosby Company agreed that they 
would help the Commission in any reasonable way 
which did not involve too great an expense, and to 
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that 011(1 they agreed to cooperate with the Federal 
Trade Commission in giving information sought, and 
did cooperate, as Mr. Davis testifies in his affidavit, up 
to the ])oint where the Examiner sent by the Federal 
Trade Commission violated an express agreement 
made with ^Ir. Davis as to the method of assembling 
the ligures drawn from the examination and the de¬ 
ductions to be made from that assembling, wherein the 
Pixaminer proposed to draw and report a false con¬ 
clusion from said figures as the “Commercial Profit’’ 
for the fiscal vear 1924-1925 nearlv One and One-Half 
Million Dollars greater than the true figures as shown 
by our books and records, and in the report of audit 
thereof by the certified ])ublic accountants. Peat, Mar¬ 
wick, ^Mitchell (ic Co., who regularly audit our books. 

In view of this experience we recalled and discussed 
the fact that on prior occasions when we have cooper¬ 
ated with the Federal Trade Commission in giving 
them access to our books and records, and permitting 
them to draft figures therefrom, they have invariably 
made unfair and im])roper use of such figures, and a 
use which has misrepresented the true facts as to earn¬ 
ings and other phases of our business. Under these 
circumstances, finding that the P''ederal Trade Com¬ 
mission proposed again to betray the confidence that 
we had imposed in it liy misapplying figures dra\vn 
from our books and records, we decided to refuse to 
continue coojieration with them and to deny tlieni fur¬ 
ther access to our books. We felt fully justified in doing 
this both because of our experience with the Commis¬ 
sion’s unfair use of figures which we had perniitted 
them to obtain, and because we knew that the P^ederal 
Trade Commission had not charged us with a violation 
of any law, and had lodged no complaint against us 
charging unfair trade practices, and we kne\v that 
there existed no ground for such a charge or com¬ 
plaint. 


We reached our decision to give no further informa¬ 
tion to the Federal Tracle Commission, and advised 
thdm of it, by the early part of July, 1925. There- 
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after we received no further communications or re¬ 
quest from the Federal Trade Commission until on or 
about the 16th of February, 1926, when Examiners of 
the Federal Trade Commission interviewed Mr. John 
Crosby, as appears in his affidavit, and requested spe¬ 
cific statements as to ])rices at which Washburn Crosby 
Company sells its flour. Again this was done with¬ 
out any lodgment of complaint or charge against Wash¬ 
burn Crosby Com})any, without any justification for 
such complaint or charge in any of Washburn Crosby 
Company's trade ])ractices, and hence, as we believe, 
without anv warrant of law iustifving the Commis- 
sion in asking the information, for which reason it 
was refused. 

This last re(iuest of the Federal Trade Commission 
and refusal of ^Vashbunl C'rosby ('ompany to com})ly 
therewith has been followed at this time bv the service 
of subpoenas and orders as above testified to, which 
su])poenas and orders a])j)ear to have in view the coerc¬ 
ing of Washburn Crosby Company into a compliance 
with the unlawful reiiuests of the Federal Trade Com¬ 
mission, which Washburn C'rosby Company, after mak¬ 
ing a fair effort to coo])erate with and assist in the at- 
tem])ted investigation has been forced by the unfair 
tactics of the PY^deral Ti*ade Commission not to coni- 
])ly with. This atteni])ted coercion is inquisitorially 
unfair, and, as 1 am informed and ])elieve, unlawful, 
and the orders and subpoenas of the Federal Trade 
Commission ought not to be enforced. 

Further affiant saveth not. 

J.\MES F. Bell, 

Subscribed and sworn to before me this 3d day 
of May, 1926. 

Julia E. Haynes. 

Notary Public, 
Hennepin Co., 
Minn. 

My commission expires August 4, 1931. 

Certificate of County Clerk. 
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PLAINTIFF’S EXHIBIT 1 
(Attached to affidavit of James F. Bell). 

SUBPOENA. 

UNITED STATES OF AMERICA . 
FEDERAL TRADE COMMISSION 

To James Ford Bell, President, Wasliburii-Crosby 
Company, 200 Chamber of Commerce Building, Min¬ 
neapolis, Minnesota. 

You are hereby required to appear before Franklin 
C. Baggarly, an Examiner of the Federal Trade Com¬ 
mission, at Room 803, Post Office and Court House 
Building, in the City of Chicago, Illinois, on the 28th 
day of April, 192G, at 10 o'clock a.m. of that day to 
testify. 

Per Resolution of the United States Senate No. 163, 
adopted February 16, 1924, as stated in letter of April 
19, 1926, attached hereto. 

In testimony whereof, the undersigned, a member 
of the Federal Trade Commission, has hereunto set 
his hand and caused the seal of said Federal Trade 
Commission to 1)e affixed at Washington, D. C., this 
19th day of April, 1926. 

1 

(Signed) J. F. Nugent, 

Commissioner, 


X of ire to 
or mileage. 


]Vif)i('ss: If claim is made for witness fee 
this subpoena should accompany voucher. 


FEDERAL TRADE COMMISSION 
Washington 

Office of the Secretary April 19, 1926. 

Mr. James Ford Bell, President, Washburn-Crosby 
Company, 200 Chamber of Commerce Building, Min¬ 
neapolis, Minnesota. 

Dear Sir: 

There is enclosed herewith, by registered mail, a sub¬ 
poena for your appearance as a witness in an investi- 
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Q-ation beinsr made bv the Federal Trade Commission 
pursuant to the direction of a resolution of the United 
IStates Senate No. 163 adopted February 16, 1924, 
which resolution reads as follows: 

Rt\soIr(yl, That the Federal Trade Commission 
be, and it is hereby, directed to investigate the 
])roduction, distribution, transportation, and sale 
of hour and bread, including by-products, and re¬ 
port its tindings in full to the Senate, showing 
the costs, prices, and prohls at each stage of the 
process of ])roduction and distribution, from the 
time the wheat leaves the farm until the bread is 
delivered to the consumer; the extent and methods 
of price fixing, price maintenance, and price dis¬ 
crimination; the develojiments in the direction of 
monoi)oly and concentration of control in the mil¬ 
ling and baking industries, and all evidence indi¬ 
cating the existence of agreements, conspiracies, 
or combinations in restraint of trade. 


You will |)lease take notice that the delivery of this 
subpoena to you by registered mail is a legal service 
and subjects you to the penalty ])rovided for failure to 
appear. You will be entitled to the compensation reg 
ularly allowed the Government's witnesses for your 
attendance and there is enclosed a blank voucher upon 
which you make your claim. This as well as the sub- 
])oena must be brought with you. 

Mr. Busick of the Commission's Staff will conduct 
the examination for the Commission and it will be ap¬ 
preciated if you will arrange to re})ort to him at least a 
half hour ])rior to the time set in your subpoena. 

By direction of the Commission: 


Enclosures 


(Signed) Otis B. Johnson, 

Secretary. 
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PLAINTIFF’S EXHIBIT 2 
(Attached to afiSdavit of James F. Bell) ■ 
SUBPOENA DUCES TECUM 
UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

I 

To James Ford Bell, President, Washburu-Grosby 
Co., ‘200 Chamber of Commerce Building Minneapolis, 
Minnesota. ^ 

You are hereby required to appear before Franklin 
C. Baggarly, an Examiner of the Federal Trade Com¬ 
mission, at the Custodian’s Office, U. S. Post Office 
Building, in the City of Minneapolis, Minnesota, on the 
3d day of May, 1926, at 10 o’clock A.M. of that day, to 
testify in an investigation being made by the Federal 
Trade Commission pursuant to the direction of a res¬ 
olution of the United States Senate No. 163 adopted 
February 16,1924, which resolution reads as follows: 

Resolved, That the Federal Trade Commission 
be, and it is hereby directed to investigate the 
])roduction, distribution, transportation, and sale 
of flour and bread, including by-products,: and 
report its findings in full to the Senate, showing 
the costs, prices, and profits at each stage of the 
process of production and distribution, from the 
time the wheat leaves the farm until the bread is 
delivered to the consumer; the extent and methods 
of price fixing, price maintenance, and price dis¬ 
crimination; the developments in the direction of 
monopoly and concentration of control in the mil¬ 
ling and baking industries, and all evidence indi¬ 
cating the existence of agreements, conspiracies, 
or combinations in restraint of trade. 

and pursuant to authority vested in the Commission 
by Sec. 6 (d) of the Federal Trade Commission Act. 

And you are hereby required to bring with you and 
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produce at said time and place the following books, 
])apers and documents: as set forth specifically on at¬ 
tached sheets, 1 to 3 inclusive. 

Fail not at your peril. 

In testimony whereof, the undersigned, a member 
of the Federal Trade Commission, has hereunto set 
his hand and caused the seal of said Federal Trade 
Commission to be affixed at Washington, I). C., this 33d 
day of April, 1936. 

(Signed) J. F. Nugent, 
Com missioner. 

Xoficr /o irZ/acss; If claim is made for witness fee 
or mileage, this subpoena should accompany voucher. 


Original oi- car])on copy of letters and documents 
numl)ered below 1 to 16 inclusive, relating to the var¬ 
ious subjects shown in the descu'iption of each letter 
or document: 


Dec. 17, 1933. 
No. 1 


Dec. 18, 1933. 
No. 2 


Dec. 18, 1923. 
No. 3 


Letter from F. J. Lingham, Federal 
Mill tk Elevator Co., to F. F. 
Ileiii-y, Manager, Washburn- 
Crosby Co., Butfalo, N. V., re¬ 
garding charge that Federal Mill 
Elevator Co. was cutting prices. 

Letter from J. F. Bell, Washburn- 
Crosby Co., Minneapolis, Minn., 
in answer to AValter Stern, Bern- 
hard Stern Sons, Inc., iMilwau- 
kee, Wis., letter Dec. 13, 1933, in 
regard to new idea for a millers^ 
service bureau which could deal 
with factors that go to make price 
and not with prices themselves. 

Letter from James F. Bell, W"ash- 
burn-Crosby Co., to Millers’ Na¬ 
tional L^ederation regarding de¬ 
sire of Washburn-Crosbv Co. to 
adhere to proper ethics in sales. 
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Jan. 3, 1924. 
No. 4 

Jan. 28, 1924. 
Xo. 5 


Mar. 4, 1924. 
Xo. 6 

July 10, 1924. 
Xo. 7 

Sept. 6, 1924. 
Xo. 8 


Sept. 30, 1924. 
Xo. 9 

Oct. 23, 1924. 
Xo. 10 


Letter from James F. Bell, Wash- 
biirn-Crosby Co. to Millers’ Na¬ 
tional Federation regarding Mr. 
Bell attending meeting of Millers’ 
Xational Federation to be held 
Januarv 15, 1924. 

V 7 

Letter from J. H. Mulliken,, Wash- 
burn-Crosby Co., to King^ Midas 
Milling Co. (R. AV. Goodell) con¬ 
cerning Cost Conference in Min- 
neapolis, Avliere it was agreed 
should charge 80 cents per barrel 
for milling rye, and enclosing a 
letter from a Mr. Moody. 

Letter to Chas. E. Roos, (Hunter 
Milling Co.) from J. F. Bell, 

(Washburn-Crosby Co.), re-em- 
plovment of Svdnev Anderson. 

Letter from Guv A. Thomas, Wash- 
burn-Crosby Co., to E. S. Wagner, 
^Millers’ Xational Federation, in 
regard to authorizing executive 
committee to act for Board of Di¬ 
rectors. 

Letter from A. P. Husband, Secre- 
tarv Millers’ National Federation 
to James F. Bell, answering let¬ 
ter of Sept. 5, regarding notes 
made bv Secretarv of a Thurs- 
dav meeting of the Millers. 

Letter from J. H. Mulliken, Wash- 
burn-Crosbv Co. to Millers’ Na- 
tional Federation regarding price 
cutting by Duluth Imperial Mills. 

Letter from James F. Bell, Wash- 
burn-Crosbv Co., to Svdnev An- 
derson, Millers’ National Federa¬ 
tion, concerning correspondence 
between Mr. Bell and Mr. Garvin 
(Bay State Milling Co.) 
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Nov. 5, 1924. 
No. 11 
Nov. 6, 1924. 
No. 12 

Nov. 21, 1924. 
No. 13 


Doc. T), 1924. 
No. 14 


Doc. T), 1924. 
No. 15 


Doc. 22, 1924. 
No. 16 


Letter from James F. Bell, "Wash- 
burn-Crosbv Co. to Millers’ Na- 
tional Federation, regarding car¬ 
rying charges. 

Letter from E. S. Wagner, Millers’ 
National Federation to James F. 
Bell, regarding carrying charges. 

Ixdter from Kussell-Miller Milling 
Co., (H. S. Helm) to James F. 
Bell, Washburn-!’rosby Co., re¬ 
garding price war in Buffalo, 
N. Y. ' 

Letter from Svdnev Anderson, 
President, Millers’ National Fed¬ 
eration, to James F. Bell (Wash- 
burn-Crosby Co.) regarding con¬ 
ferences that had been suggested 
by Mr. Sterling (hlditor. North¬ 
western Miller.) 

Letter from President Millers’ Na¬ 
tional Federation to James F. 
Bell, 200 Chamber of Commerce 
Bldg., Minneapolis, jMinn., re¬ 
garding threatened competition 
of Washburn-Crosby Co., and 
Pillsburv on Pacific Coast. 

Letter from Svdnev Anderson to 

• • 

James F. Bell regarding Ander¬ 
son’s re])ort to E.xecutive Com¬ 
mittee. dated December 22, 1924. 


Original or carbon copy of letters and documents 
])elow numbei’od 17 to 20 inclusive, relating to subjects 
and matters later covered by the code of ethics 
adopted at Chicago, Ill., on April 16, 1925, by the Mil¬ 
lers’ National Federation, of which the Washburn- 
Crosby Co. was a member during the time these letters 
were written and is still a member of said Federation: 
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Letter from Washburii-Crosby Co. 

to Millers’ National Federation. 
Letter from Millers’ Xatioilal Fed¬ 
eration to Washburn-Crosby Co. 
Letter from Washbnrn-Crosbv Co. 

to 2vlillers’ National Federation. 
Letter from James F. Bell, 'VVash- 
burn-Crosby Co. to Sydney An¬ 
derson. 

PLAINTIFF’S EXHIBIT 3. 

(Attached to affidavit of James F. Bell) 

UNITED STATES OF AMEKICA 
BEFOKE FEDERAL TRADE COMMISSION 

At a regular session of the Federal Trade Commis¬ 
sion, held at its office in the City of Washington, D. C., 
on the 16th day of April, A.D., 1926. 

Present: J. F. Nngent, Chairman, C. W. Hunt, Hus¬ 
ton Thompson, William E. Humphrey, Vernon W. Van 
Fleet, Commissioners. 


Jan. 15, 1925. 
No. 17 

Jan. 15, 1925. 
No. IS 

Jan. 16, 1925. 
No. 19 

Oct. 29, 1924. 
No. 20 


ORDER 

The Senate of the United States having by Resolu¬ 
tion No. 163, adopted February 16, 1924, directed the 
Federal Trade Commission to investigate, make find¬ 
ings and report to the Senate with respect to the costs, 
prices and profits in the sale and distribution of flour 
and bread, the extent and methods of price-fixing, and 
all evidence indicating the existence of argeements in 
restraint of trade, which resolution is as follows: 

RESOLVED, That the Federal Trade Commis¬ 
sion be, and it is hereby, directed to investigate the 
production, distribution, transportation, and sale 
of flour and bread, including by-products, and re¬ 
port its findings in full to the Senate, showing the 
costs, prices, and profits at each stage of the pro¬ 
cess of production and distribution, from the time 
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the wheat leaves the farm until the bread is de¬ 
livered to the consumer; the extent and methods 
of price lixing, price maintenance, and price dis¬ 
crimination; the developments in the direction of 
monopoly and concentration of control in the mill- 
iiii;- and bakini;* industries, and all evidence indi- 
calin^u- the existence of ai^n-eements, cons])iracies or 
combinations in restraint of trade. 


and the Federal Trade Commission having heretofore, 
to wit, on tlu‘ bth day of May, 11)24, instituted an in¬ 
vestigation and iiKpiiry in response to the direction 
of the said resolution of the Senate by the following 
resolution: 


At this time ^Ir. Ntigent invited attention to 
tile status of work in the Fconomic Division and 
suge:i'ste(l that ofiice rt‘search be immediatelv 
undertaken in connection with Senate Resolution 
1()2, February Hi, 11)24, (Senator LaFollette) 
directing the Commission to investigate the Flour 
and Hi-(‘a(l Industrv. 

After discussion, on motion of Mr. Caskill, sec¬ 
onded by Mr. Xugent, the Chief Fconomist was 
directed to ])roc 0 (‘d midm* this Resolution as can 
be done with the ])res(mt forc(‘ and the ])resent en¬ 
gagements of the force and with the amounts 
available to do so. 


and certain work in jiursuance of said direction of the 

Commission having beeit done, through its dullv au- 

• *- • 

thorized employees, and it ap])earing to the Commis¬ 
sion fi-om The results thereof that hearings should be 
had to further develop facts and evidence pertinent, 
relevant and material to the investigation directed to be 
made by said Senate Resolution Xo. 163; it is 

OHl'lERKD that a hearing be held at Chicago, Illi¬ 
nois, on the 2cSth day of April, 1926, and at Minneapolis, 

Minn., on !Mav 3, 1926, before a dulv authorized Exam- 

_ • * 

iner of the Federal Trade Commission, and that such 
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persons be subpoenaed to appear and testify and to 
produce such documents and papers as the Commission 
may hereafter direct; and that such further hearings 
l)e held at sucli times and places as the Commission 
may hereafter direct, and that the investigation be 
carried on bv such other means and methods as the 
Commission may adopt; and it is 

FUKTHEK OKDERED that a copy of this order 
be served on the Millers’ National Federation, the 
Washburn-Crosby Company, and upon such other 
persons as mav hereafter be designated bv the 

1 * V 

Commission. 

By the Commission: 


(Seal) 


(Signed) Otis B. Johnson, 

Secretary. 


PLAINTIFF'S EXHIBIT 4 
(Attached to affidavit of James F. Bell) 

UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 

At a regulai* s(‘ssion ot* the Federal Trade Commis¬ 
sion, held at its otbce in the (hty of Washington, D. C., 
on the Kith day of A])ril, A. I)., 1926. 

Ib-esent: J. F. Nugent, Chairman, C. Hunt, Hus¬ 
ton Thompson, William E. Humphrey, Vernon W. Van 
Fleet, Commissioners. ’ 


ORDER 

Request having been made on the Washburn-Crosby 
Company for opportunity to take copies of certain 
s])ecified letters in the files of that Company which are 
deemed by the Commission to be pertinent, relevant 
and material to the inv’estigation instituted by the Com¬ 
mission on May 5, 1924, in compliance with the direc¬ 
tion of the Senate of the United States as contained in 
Senate Resolution No. 163 adopted February 16, 1924, 
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and the Washburn-Crosby Company having refused to 
permit the making of the copies requested, it is now 
OKDEKED that a sub})oeiia duces tecum be issued 
by the Commission and served upon the proper officer 
of the Wash])urn-Crosby Company, requiring it to pro¬ 
duce at the time and place si)ecitie(i tlierein, and before 

sucli officer of tlie Commission as mav ])e named 

* 

therein, letters and documents relevant and material 
to the investigation, and s])ecified therein; and it is 
FURTHEK ORDERED that a copy of this order be 
served u})()n the Washburn-Crosby Company. 

Bv the Commission: 

(Signed) Otis B. Johnson, 

Secretary. 

(Seal) 


PLATXTTFF^S EXHIBIT 5 
(Attached to affidavit of James F. Bell) 

EXITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSIOX 

At a regular session of the Federal Trade Commis¬ 
sion, held at its office in the City of Washington, 1). C. 
on the 16th day of April, A.D., 1926. 

Present: J. F. X'ugent, Chairman, C. W. Hunt, Hus¬ 
ton Thompson, William E. Humphrey, Vernon W. Van 
Fleet, Commissioners. 


ORDER 

Request having been heretofore made, to wit, on the 
9th day of June, 1925, by duly authorized representa¬ 
tives of the Federal Trade Commission upon the Wash¬ 
burn-Crosby Company for permission to x)repare a 
statement of the costs and profits of the Company, 
sought by the Commission in connection with the in¬ 
vestigation instituted by it on May 5, 1924, in com¬ 
pliance with the direction of the Senate of the United 
States as contained in Senate Resolution Xo. 163, 
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adopted February 16, 1924, and the request having 
been granted upon the condition imposed by the Wash- 
burn-Crosby Company that such figures as were com¬ 
piled by the representatives of the Commission should 
be submitted to the Company when completed, and the 
representatives of the Commission having prepared a 
statement from records and memoranda which were 
supplied them by the Company, and the Company hav¬ 
ing refused to j)ermit them to take the statement thus 
])repared from its offices, and subsequent requests by 
the Commission to the Washburn-Crosby Company 
that the statement so made and taken from its rep¬ 
resentatives ])e delivered to the Commission having 
been refused; it is now 

ORDERED that a subpoena duces tecum be issued 
by the Commission and served upon the proper officer 
of the 'Washbuni-Crosby Company requiring it to pro¬ 
duce such statement at such time and place and before 

such officer of the Commission as mav be named' in the 

%> 

subpoena; and it is 

FURTHER ORDERP]D that a copy of this order be 
served upon the Washburn-Crosby Company. 

By the Commission: 


(Seal) 


(Signed) Otis B. Johnson, 

Secretary. 


PLAINTIFF ^S EXHIBIT 6 
(Attached to affidavit of James P\ Bell.) 

DATA TO BE FURNISHED TO THE FEDERAL 

TRADE COMMISSION 

1. Name, date and place of incorporation. 

2. Location of Branch Office. 

3. List of officers and directors. 

4. Number of mills, location and capacity of each, 
wheat and rye. 

5. To what per cent capacity have your various mills 
been operated since January 1, 1923. 
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6. State various Brands of Hour manufactured, wheat 
and rye, giving grade and per cent extraction. 

7. Give basis grade and differentials on various 
brands, wheat and rye. 

S. State different brands and grades of wheat and rye 
flour sold under private brands, and name and ad¬ 
dress of {)arties to whom sold. 

9. State every size package in which your fiour is sold, 
wlieat and rye. 

10. On what hour-day basis do you com])ute your costs? 

11. State actual number of hours per day your different 
mills o})erate. 

12. Give the high and low prices, by grades and 
months, for the years 1923 and 192-1-, and all prices 
changes, by grades, from January 1, 11)25, to date, 
wheat and rve. 

13. Do vou make aiiv charge for carrving Hour sold but 
Tiot delivered? If so, state charge. 

14. State all terms of sale, /. c., your price to whole¬ 
salers and jo])bers, retailers, and large and small 
bakeries, showing discounts in each case, if any, 
etc. 

15. On what basis do vou charge vour wheat, rve and 
packages into costs? 

16. Do you use the Miller’s National Federatioirs pack¬ 
age differentials and form of sales contract? 

17. Do you use the Federation’s A. B. C. Plan in con¬ 
nection with sales? If so, give tabulation of pro¬ 
portions sold under each. 

18. Do you suggest to purchasers of your flour a resale 
price ? 

19. Do you exchange selling prices with other millers 
or through associations? 

20. Do you exchange with other millers prices you pay 
farmers for wheat and rye ? 

21. List various states in which the bulk of your pro¬ 
duct is sold. 

22. State names and addresses of concerns from whom 
you purchase barrels and bags (Osnaburg, Jute, 
Burlap, cotton, paper) and furnish copy of their 
current price list and discounts. 
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23. Are your sales made ‘‘basis Minneapolis, freight 
to destination’’! If not, state your basing point. 

24:. State the various items used in computing your 
selling price. 

25. Give names and initials of sales manager, assis¬ 
tant sales manager, and other official or employee, 
in the main branch offices, who dictate corre¬ 
spondence in connection with sale of your fioiir. 


CUKHESPOXDENCE FILES 


Atkinson Milling Co., 

Atwater .Milling Co., 

Bernard Stern cV: Sons, 

Big Diamond Mills, 

Baldwin Flour Mills Co., 
Belgrade Flour Mill Co., 
Barrett Roller Mills, 

Blaisdell Mijling Co., 

Bay State Milling Co. 

Central ^linn. P. M. Co., 
Community Flour Mill Co., 
Co-oper. Maine R. M. & P. Co., 
Crookston ^lilling Co., 
Commander iVIill Co., 

Cannon Valley Milling Co., 
Claro Milling Co., 

Cascade Milling Co., 
Duluth-Fniversal Milling Co., 
Dwight M. Baldwin, 
Duluth-Su])erior ^lilling Co., 
Eagle Roller Mill Co., 

Eciio inning Co., 

Everett-Aughenl)augh & Co., 
Empire Milling Co., 

Franklin Roller !Mills, 

Fargo Mill Co., 

Fertile stilling Co., 

Faith Milling Co., 

Gibbon Roller Mills, 


^linneapolis, Minn. 
Atwater, Minn. 
Milwaukee, : Wis. 
^linneapolis,, Minn. 
Graceville, Minn. 
Balgrade, Minn. 
Barrett, , Minn. 
Detroit, Minn. 
Winona, ,Minn. 
Sauk Center, Minn. 
Barnesville, Minn. 
Ihiderwood, Minn. 
Ci*ookston, ,Minn. 
^linneapolis, Minn. 
Minneapolis, Minn. 
W aseca, Minn. 
Cascade, Mont. 
Duluth, Minn. 
Minneapolis, Minn. 
Duluth, Minn. 
Minneapolis, Minn. 
Echo, Minn. 

Waseca, Minn, 
^linneapolis, Minn. 
Franklin, Minn. 
Fargo, N. D. 
Fertile, Minn. 
Twin Valley, Minn. 
Gibbon, Minn. 
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Globe Flour Mills Co., 

Hector Co-Opr. Milling Co., 
Herman Holler Mills, 

H. C. Ervin Co., 

Hubbard Milling Co., 

H. H. King Flour Mills Co., 
International Milling Co., 
Jennison, W. J. Co., 

Judith Milling Co., 

King Midas Milling Co., 

La Grange Milling Co., 

Lowry Holler Mills, 

Long lh*airie Milling Co., 
]\Iinneapolis Milling Co., 

Madison Milling Co., 

Math Braun & Co., 

^lontana Flour !Mills Co., 

Mills of Albert Lea, 

Xortliwestern Milling Co., 

Xew London Milling Co., 

Xorth Branch ^Milling Co., 
Xortliwestern Consol, trilling Co., 
Paynesville ^lill & Elevator Co., 
Osakis ^lining Co., 

Pillsbury Flour Mills, 

Hed Hiver ^Milling Co., 

Hed Wing Milling Co., 
Hussell-Miller Milling Co., 

Hedfield Co-Opr. Mills, 

Hoyal Milling Co., 

Stone-Ordean Wells Co., 

Stokes Milling Co., 

St. Paul, Milfing Co., 

Springfield Milling Co., 

Thelen Bros., 

Terrebonne Milling Co., 

Tenant & Hoyt Co., 

Wabasha Holler Mill Co., 


Perham, Minn. 
Hector, Minn. 
Herman, Minn. 
St. Cloud, Minn. 
Mankato, Minn, 
^linneapolis, Minn. 
Minneapolis, Minn, 
^linneapolis, Minn. 
Hobson, Mont. 
Minneapolis, Minn. 
Hed Wing, Minn. 
Lowry, Minn. 

Long Prairie, Minn. 
Minneapolis, Minn. 
Madison, Minn. 
Wahi)eton, X'^. D. 
Lewiston, ^lont. 
Minneapolis, Minn. 
!Minneai)olis, Minn. 
Willmar, Minn. 
X. Branch, ^Minn. 
Minneapolis, ^linn. 
Paynesville, Minn. 
Osakis, Minn. 
Minneapolis, Minn. 
Fergus Falls, Minn. 
He(i Wing, Minn. 
Minnea])olis, Minn. 
Hedfield, ^linn. 
Great Falls, Mont. 
Duluth, Minn. 
Watertown, S. D. 
St. Paul, Minn. 
Springfield, ]\Iinn. 
Freeport, Minn. 
Terrebonne, Minn. 
Lake City, Minn. 
Wabasha, Minn. 
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ASSOCIATIONS AND MILLERS CLUBS, FILES 

Federation for Buffalo, 

Fred J. Lingiiam, 

Federation for Central States, 

B. W. Marr. 

Federation for Nebraska, 

Federation for lYninsylvania and Maryland, 

H. C. W. Patterson, Director. 

Federation for Kansas City, 

Illinois ^tillers Association, 

Indiana INlillers Association, 

J. A. Shields, Pres. 

Kansas City Millers Club, 

11. G. Randall, Pres. 

^licliigan State Millers Association, 

•Millers National Federation, 

Sydney Anderson, Pres., 

Charles T. Olson, 

Mr. Husband, Sec. 

Minnesota Millers Club, 

L. H. Penny, Sec. 

» f I 

New York State Millers Association, 

W. V. Hamilton, Pres. 

Northwest Spring Wheat Millers Club, 

G. T. Vendenover, Sec. 

Ohio Millers State Association, 

E. 'Si. Colton, Pres. \ 

Oklahoma ^lillers League, 

Pennsylvania Millers State Association, 

H. C. Patterson, Pres. 

Piedmont Millers Club, 

Thomas L. IMoore, Pres. 

Soft Wheat Millers Association, 

G. A. Breaux, Pres. 

Southeastern Millers Association 
Southern Minnesota Mills, 

G. M. Palmer, Pres. 

C. T. Vandenover, Sec. 
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Southwestern Millers League, 

L. E. Moses, Pres. 

C. V. Topping, Sec. 

St. Louis ^lillers Club, 

H. G. Graft, Pres. 

The Millers Club, 

R. T. Beattv, Sec. 

•> • 

Wisconsin State Millers Association, 
W. ,J. Grover, See. 

Affidavit of D. D. Davis. 


State of Minnesota, County of Hennepin, ss. 

1). D. Davis, being lirst duly sworn, deposes and tes¬ 
tifies as follows: 

My name is D. 1). Davis. 1 reside at ^Minneapolis, 
Minnesota. For the ])ast several years 1 have been ac- 
tivelv connected with tin* management of Washburn 
Crosby Company, occupying the Official position of 
Secretary-Treasurer of the Company. 

On or about A])ril 2(i, 192G, at my office in the Gen¬ 
eral Offices of the Company, at ^linneapolis, Minnesota, 
United States Deputy Marshal of tlie Federal District 
Court of Minnesota served upon me subpoena duces 
tecum, issued by the Federal Trade Commission, copy 
of which is attached hereto and made a part hereof, 
and marked “PlaintifT\s Exhibit 7,’’ which subpoena 
asserts a requirement for me to appear before an Ex¬ 
aminer of the Federal Trade Commission at Minneapo¬ 
lis, Minnesota, for examination as a witness, on the 3rd 
day of ^lay, 1926, and to produce a certain statement 
of financial operations of Washburn Crosby Company 
compiled in the offices of Washburn Crosby Company 
bv dulv authorized agents of the Federal Trade Com- 
mission on or about June 9 to June 19, 1925. This 
subpoena was accompanied by three orders of the Fed¬ 
eral Trade Commission set up in the affidavit of Mr. 
James F. Bell as “Plaintiff’s Exhibits 3, 4 and 5.” 
These subpoenas and orders relate to attempts of the 
Federal Trade Commission to elicit information from 
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'Washburn Crosby Company to be used in an investi¬ 
gation being made by the Federal Trade Commission 
under direction of a Kesolution of the United 'States 


Senate No. 1G3, adopted February 16, 1924. ^ 

In connection with this investigation the Federal 
Trade Commission has had agents or Examiners soli¬ 
citing opportunity to investigate the books and records 
of Washburn Crosby Company at its Minneapolis 
Office at various times in the late winter and spring of 
1925, and again this spring. The circumstances under 
which the statement referred to in the subpoenas was 
prepared and left in my hands are as follows: 


The matter of the first visits of the Examiners,of the 


Federal Trade Commission was first called to mv at- 

*> 

tention some time late in Februaiy, 1925, by Mr; John 
Crosby, then President of Washburn Crosby Comjjany, 
at which time there was a conference of officials of the 


Company, which included Mr. John Crosby, Mr. James 
F. Bell, then Vice-President, now President of Wash¬ 


burn (h’osby Company, ^Mr. F. G. Atkinson, Vice-Presi¬ 
dent, Mr. F. M. Crosby, Vice-President, and myself. 
Mr. Crosby explained to us that he had conferred wdth 
the Examiners and been advised by them of the pur¬ 
pose of their visit, which was to draft from our books 
and records information to be used by the Federal 
Trade Commission in its investigation carried on un¬ 
der direction of the Senate Resolution. Mr. Crosby 


stated that the Examiners had demanded to be given 


a free hand in the examination of all our records^ par¬ 
ticularly our correspondence files; that he had, on his 
own initiative, refused any such indiscriminate access 
to our records, and that the Examiners had first pro¬ 


duced a pencil set of questions which they wished an¬ 
swered, and later produced a typewritten Question¬ 
naire, which Mr. Crosby submitted at the meeting, and 
which is in evidence as “PlaintifFs Exhibit 6.’’ 


The matter was very fully discussed at this meet¬ 
ing. We commented upon the fact that no charge of 
any sort had been placed against Washburn Crosby 
Company, nor any complaint of improper trade prac¬ 
tices or unfair methods of competition been made,^ and 
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that also our knowledge of our own business meth¬ 
ods, and of the nianner in which our business had been 
conducted, assured us that there was no evidence avail- 
al)le upon which such a charge could be founded, for 
the reason that we were not then violating, and never 
have violated, anv Federal Law or been guiltv of anv 
improper trade practices or unfair methods in com- 
jjetition. 

We reached the conclusion, therefore, that the Fed¬ 
eral Trade Coniniission could not obtain anv of the 
information re(piested excepting in so far as we were 
willing to give it. But it has always been our custom 
to do whatever we properly can do, having regard to 
the rightful interests of the corporation, to aid hY^deral 
investigations which have in view collecting informa¬ 
tion of ])ublic benetit. In accordance with this prac¬ 
tice we liave in the ])ast coo|)erated with the Federal 
Trade Coiiiniission, with the Agricultural Department, 
with the TarilY Commission and with the Treasurv De- 


])artment in assisting them to obtain information from 
our records and our business experience. Accordingly, 
it was agreed tliat 1 should determine the cost of ob¬ 
taining the information requested, and that we would, 
so far as we properly could, cooperate with the Federal 
Ti'ade Commission to give it the information which it 
sought, doing this voluntarily in the hope that there 
might be some ])eneficial use which the Federal Trade 
Commission could make of that information, but with¬ 
out any clear understanding of what use it was pro- 
])Osod to make of the information or of how any good 
to the ])ublic could come from any use of it. 

T directed the auditor of the Company to make a de¬ 
tailed estimate of the cost of obtaining the information 
called for in'the t(Questionnaire. He worked on this mat¬ 
ter several days and finally turned over to me a type¬ 
written estimate, which T in turn gave to ’Sir. Crosby, 
a copy of which is attached hereto and made a part 
hereof, and marked ‘‘Plaintiff’s Exhilnt 8.” This es¬ 
timate showed a cost of $19,000 for procuring the in¬ 
formation desired. 
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The Officials of the Company agreed that this cost 
was too great to be borne by the Company. Accord¬ 
ingly Mr. Crosby and I, in conference with the Ex¬ 
aminers, advised them of what the cost would be, show¬ 
ing the whole estimate “Exhibit 8,’’ and told them 
that we could not assume the burden of this cost. Mr. 
Crosby asked the Examiners if the Federal Trade Com¬ 
mission would care to meet the cost of collecting this 
information, and the Examiners replied that they had 
no funds to be used for that purpose, and would not 
do it, whereu])on we definitely declined to furnish the 
information called for by the Questionaire. 

During this conference the character of the Ques¬ 
tionnaire was under extended discussion. 1 asked the 
Examiners if this was a sample of a Questionnaire 
which went to all mills being investigated, and they re¬ 
plied that it was not, that it was their own production, 
and, so far as they knew, there was no Questionnaire 
used generally throughout the different branches of the 
investigation, which thev had advised Mr. Crosbv con- 
sisted of six or eight groups, working, respectively, in 
the Northwest, the Southwest, the Southeast, The Pa¬ 
cific Coast, Central States and Atlantic States, etc. 
After admitting that the questions submitted were their 
own production, without any coordination, so far as 
they knew, wdth the questions being asked in other sec¬ 
tions of the investigation, the Examiners stated that 
they had no knowledge of the milling business them¬ 
selves, but believed that the questions asked were as 
good as could be formulated for the purpose of the in¬ 
vestigation of our business. Thev stated that thev did 
not know whether or not similar questions were being 
asked in other branches of the investigation. I sug¬ 
gested to them that figures o])tained in that wav bv Ex- 
aminers working in different sections of the country, 
without coordination, and with no definite plan except¬ 
ing as worked out by the individual initiative of the 
several Examiners, could hardly be expected to result 
in information of any value from a general summing 
up of the whole investigation. The Examiners did not 
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give any information as to how a coordinated result 
was to l)e obtained from the indeterminate and unco¬ 
ordinated individual investigations being carried 
on, and 1 called their attention to the fact, 
which is a fact, that many of the questions were im- 
])racticable, that while it might be x)hysically possible 
to get the figures and statistics they required, when 
obtained that, apparently, would not mean much, and, 
as far as 1 could see, would be, for all i)ractical pur- 
})oses, useless. 1 then asked them for what definite and 
detailed purpose the information was souglit and how 
it was to l)e used to carry out that ])ur])ose, stating 

that if we understood exactlv what thev wanted these 

• * 

figures for, and whv thev wanted them, we might feel 
called u])on to coo})erate with the Examiners and the 
Federal Trade Commission to get them tlie informa¬ 


tion. 

The only rejily which these Examiners gave to this 
(|uestion, which it seems to me was in the highest de¬ 
gree material and relevant, was that the ])urpose of the 
iiKpnry was as stated in tlie Senate Resolution. Either 
Mr. Crosbv or mvself, I do not recall which, stated 
to the p]xaminers that the language of the Resolution 
was quite general and vague; that the Federal Trade 
Commission should have formulated some definite plan 
under that resolution; that it looked to us as if ])oliti- 
cal considerations had dictated the Resolution, and 
that in any event anything which they lawfully could 
obtain from us we already had given in former inves¬ 
tigations of the Federal Trade Commission, the Tariff 
Commission, the Agricultural Department and the 
Treasury Department; and that with such indefinite 
and general information as to the purpose of their in¬ 
vestigation we did not regard it as justifying the ex¬ 
pense which we would be put to, and, therefore, would 
definitely decline to give the information requested in 
the Questionnaire. 

The matter was discussed by myself with the other 
officials of the Company thereafter, and the decision 
of the Company reaffirmed that there was no legal com¬ 
pulsion on our part to give any information, yet de- 
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siring to be of assistance, and hoping that the purpose 
of the investigation might turn out to be beneficial, with 
the concurrence of my associates, I wrote the Federal 
Commission advising them that we would cooperate in 
obtaining the information they sought in the manner 
that we had done on some former occasions. This 
l)roposition was accepted and the Federal Trade Com¬ 
mission sent out a ^Ir. John D. Mullock, an Examiner 
of the Federal Trade Commission, who appeared at 
our ]\Iinneai)olis office early in June, 1925. Mr. Mul¬ 
lock wished to make an examination of our books to 
show the financial operation, profit and loss, costs of 
productions, etc. 

Before giving Mr. Mullock access to our books from 
which to obtain these figures, I pointed out to him that 
on a former occasion we had permitted the Federal 
Trade Commission to make a similar draft of figures in 
reference to the i)urc]iase and sale of wheat; that the 
matter had been reported, and in the reports compiled 
upon such information furnished by us and by other 
millers, the Federal Commission had deliberately re¬ 
fused to reflect the final figures in their true light in 
reference to the transactions represented by them, 
and that in particular incomplete transactions on what 
are known as ‘‘hedges’^ had been carried into the 
figures of the Federal Trade Commission as if they 
were complete transactions, with the result of show¬ 
ing apparent gains and profits which in fact did not 
exist at all. 1 pointed out to him the manner in which 
these records were kept in our books so as to show the 
true facts, and I called his attention to the fact that 
our system of figuring profits had, after being first dis¬ 
puted, finally been accepted by the Treasury Depart¬ 
ment as a basis of computing income taxes. 

I then put the proposition up to him squarely as to 
whether, if he was permitted to take the figures of our 
financial operations from our books, he would agree to 
treat and interpret those figures in exact accordance 
with the manner in which those figures are treated and 
interpreted in our books, and so as to show the real 
facts. He unqualifiedly agreed to do this, whereupon 
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he was given every opportunity and consirable assis¬ 
tance on the part of employes of Washburn Crosby 
Company to obtain the figures he sought and make up 
his report. 

On June 19, 1925, Mr. Mullock brought to me in my 
])rivaie office in the General Offices of Washburn Cros- 
l)y Company, at Minneai)olis, the various figures from 
our confidential books upon which he made up his final 
interpretation of the financial operations of Washburn 
Crosby Company. An examination of these papers 
showed that he had utterly and completely violated 
the agreement that he had entered into as a prere- 
(piisite of obtaining access to our books. The losses 
from incomplete transactions were not rellected in the 
figures which he had prepared, and hence his so-called 
“C’ommercial Profits” statement was grossly inaccu¬ 
rate and indicated profits of nearly One and One-Half 
Million Dollars in excess of the true gross earnings ac¬ 
tually realized by Washburn Crosby Company. 

r])on seeing these figures I called Mr. Mullock’s at¬ 
tention to his agreement, and asked him if he consid¬ 
ered his inter])retation of our figures to be a compli¬ 
ance with that agreement. He did not say that it was, 
but stated that he thought the proper way to interpret 
the figures was as he had done, and that he had no 
doubt the Federal Trade Commission would so inter- 
])ret them. I then told him that since he had thus 
franklv admitted that the Federal Trade Commission 


would not 1)0 bound bv anv agreement which he made, 
and tliat lie liimself could not give anv assurance that 
his agreement would be respected, and did not intend 
to respect it himself, I would take possession of the 
papers which he had pre])ared and refuse to let him 
have them, or to take awav with him anv figures which 
he had obtained in the manner above stated, and which 
he ])ro])osed to use in a way radically different from the 
way he had agreed to use them. 

I assert it to be a fact that the Federal Trade Com¬ 
mission had no right to the figures except as we volun¬ 
tarily chose to let them have them, and hence that we 


% 
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had the right to require, as a condition of giving these 
figures, that they should be used and interpreted in 
the only, and accepted, way of using and interpreting 
such ligures whicli alone will reflect the facts. Having 
made this condition, when the Federal Trade Commis¬ 
sion, through its Examiner agent, not only stated his 
puri)ose not to l)e bound by the condition, but actually 
showed that he was not binding himself, the Commis¬ 
sion lost all right to the papers and figures, thereon, 
which were confidential and not matters of public rec¬ 
ord, and I exercised my right as the representative of 
AVashburn Crosby Company to retain the voluntarily- 
tendered papers which the Commission refused to use 
correctly, and as they had agreed to use them. ^ 

Our determination to require that the figures of the 
financial condition of our business submitted to the 
Federal Trade Commission shall be used correctly to 
reflect real earnings of our Company, as shown on our 
own books, and not to be used as a basis of theoretical 
assumptions by the Federal Trade Commission of what 
our earnings might have been, but in fact are not, and 
hence our refusal to permit the Commission to have 
any figures at all for the misuse thereof which they 
propose to make of them, is not dictated solely by a de¬ 
sire to protect our Company. Whether our name is or 
is not published in connection with the deductions of 
the Federal Trade Commission, such fundamentally 
erroneous deductions could onh' have the effect of in¬ 
juring the milling business generally as well as of in¬ 
juring us. This injury would result from implanting 
in the pul)lic mind a misconception and misunderstand¬ 
ing of the manner in which the milling business is con¬ 
ducted and of the profits which can be derived there¬ 
from. AA"e are unwilling to lend assistance to an un¬ 
fair political hue and cry after a great and honorable 
industry of this country, against which there is no 
charge of unlawful acts, and no evidence upon which 
to base a charge, because no unlawful acts in fact have 
by it been committed. 

* For a time after our refusal to give it information, 
the Federal Trade Commission was inactive, but this 
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spring it again approached us through an Examiner 
who called at our Minneapolis office demanding specific 
information as to our i)rices to large and small cus¬ 
tomers. These prices, of course, fiuctuate greatly, lit- 
erallv chanicine: from dav to dav and varying over a 
wide range throughout a year’s business, and also 
varying widely l)v reason of dilferent services per- 
formed by the Company for its dilferent classes of cus¬ 
tomers. No good reason was given to us bv the Ex- 
aminer as to why we should furnish the information, 
and again no charge of unlawful or unfair practices 
has ])een madt‘, or anv contention that there exists anv 
evid(*nce u])on which such a charge can be made; hence 
the information was refused. 

1 am informed that the orders and subpoenas served 
u])on us are i)art of an attem])t of the Federal Trade 
Commission to elicit information from the Millers Na¬ 
tional Federation and members thereof, although 
\Vash])urn ('rosby C'ompany seems to be tlie only large 
milling concern specifically mentioned in the orders of 
the Commission. We belong to the ^Millers National 
Federation, and 1 am familiar with the workings of 
this organization. It is, in my o])iniom of advantage 
to its members and of great benefit to the publk*. It 
fathers no ])ractices which are unlawful or which tend 
in any way to affect com])etition between its several 
members. Mv understanding is that no charge or com- 
plaint has been made or lodged against the ^lillers 
National Federation by the Federal Trade Commis¬ 
sion as to its violating any law or inducing unfair 
metliods of com])otition. 

Tlie sub])oena and orders of tlie PVderal Trade Com¬ 
mission are obviously for the purpose of coercing 
AVashburn Crosby Company, through its officers, into 
giving information to the P^ederal Trade Commission 
to which it is not lawfully entitled, and which it pro¬ 
poses to use in an unwarranted attack upon the milling 
industry generally, and upon the Millers National Fed¬ 
eration. I submit that there is no justification either 
in law or in morals for the course of procedure of the 
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Federal Trade Commission in this respect, and that its 
orders and subpoenas herein ought not to be enforced. 
Further affiant saveth not. 

D. D. Davis. 


Subscribed and sworn to before me this 3rd day 
of May, 1926. 

Julia E. Haynes, 

Notary Public, Hennepin County, Minn, 
My commission expires August 4, 1931. 

Countv Clerk’s Certificate. 


PLAINTIFF’S EXHIBIT 7. 


(Attached to Affidavit of D. D. Davis.) 

Subpoena Duces Tecum, 

UNITED STATES OF AMERICA. 

Federal Trade Commission. 

To 1). 1). Davis, Secretary-Treasurer, Washburn- 
Crosby Co., 200 Chamber of Commerce Bldg., Minne¬ 
apolis, Minnesota. 

You are hereby required to appear before Franklin 
C. Baguarlv, an Examiner of the Federal Trade Com- 
inission, at the Custodian’s Office, U. S. Post Office 
Building, in the City of Minneapolis, Minnesota, on the 
ord day of ^lay, 1926, at 10 o’clock A.M. of that day, to 
testify in an investigation being made bV the Federal 
Trade Commission pursuant to the direction of a reso¬ 
lution of the United States Senate No. 163 adopted 
February 16, 1924, which resolution reads as follows: 


Resolved, That the Federal Trade Commission 
be, and it is hereby, directed to investigate the pro¬ 
duction, distribution, transportation, and sale of 
flour and bread, including by-products, and report 
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its findings in full to the Senate, showing the costs, 
prices, and profits at each stage of the process of 
production and distribution, from the time the 
wheat leaves the farm until the bread is delivered 
to the consumer; the extent and methods of price 
fixing, price maintenance, and price discrimina¬ 
tion; the developments in the direction of monop- 
olv and concentration of control in the millinc: and 
baking industries, and all evidence indicating the 
existence of agreements, conspiracies, or com])i- 
nations in restraint of trade. 

and pursuant to authority vested in the Commission 
by Sec. 6 (d) of the Federal Trade Commission Act. 

And you are hereby required to bi*ing with you and 
produce at said time and i)lace the following ])Ooks, 
papers, and documents: 

The statement of tlie financial operations of the 
Washburn-Crosby Company, including balance sheets, 
profits and loss statements and costs of i)roduction of 
the said Washburn-Crosby Company, compiled in the 
office of the said Washburn-Crosby Company ])y John 
I), ^hillock and Henrv 0. Dav, dulv authorized agents 
of the P^ederal Trade Commission, oii or about June 
9 to June 19,1925, and left with D. D. Davis, Secretary- 
Treasurer of the Washburn-Crosbv Companv, on June 
19,1925. 

Fail not at your peril. 

In testimony whereof, the undersigned, a member 
of the Federal Trade Commission, has hereunto set his 
hand and caused the seal of said Federal Trade Com¬ 
mission to be affixed at Washington, D. C., this 23rd 
day of April, 1926. 

(Signed) J. F. Nugent, 
Commissioner. 

Notice to Witness: If claim is made for witness fee 
or mileage, this subpoena should accompany voucher. 
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PLAINTIFF’S EXHIBIT 8. 


(Attached to Affidavit of D. D. Davis.) ^ 
IVashburn-Crosby Company. 
Inter-Department Memorandum. 


Date, 2-21-25. 

To Mr. D. D. Davis. 

From Mr. J. J. Boehrer. 

Subject: 


In conformity with your request of February 19th, 
tliis office has analysed the questionnaire submitted by 
Mr. F. X. Patterson, examiner from the Federal Trade 
Commission. A brief but relatively accurate estimate 
of the number of man-hours required together with 
stenographic time necessary for a transcript of the 
findings, is as follows: 

Total estimated man-hours, 10,500 

At $1 per hour. $10,500 

Estimated cost of transcript and stenographic 


work 


2,500 


Total estimated cost. $13,000 

Estimated increased cost for niglit work. ; 6,000 


$19,000 

May I respectfully call your attention to the fact that 
in order to obtain this information it would be neces¬ 
sary to do a great portion of the investigational and 
transcript work at night l)ecause of the records being 
constantlv in use during the dav, due to the necessity 
of daily use of those records from which the question¬ 
naire should be transcribed. 

It is estimated that approximately six months would 
be the time required to complete the final transcript. 

I am listing below the individual estimates made 
upon each of the separate questions as submitted: 

1. Name, date and place of incorporation. 

Readily obtainable. 
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2. Location of Branch Offices. 

Readilv obtainable. 

3. List of officers and directors. 

Readily obtainable. 


4. Number of mills, locations and capacity of 
each, wheat and rye. 


Readily obtainable. 

•>' 


5. To what per cent capacity haye your 
yarioiis mills been operated since 
January 1, 1923 50 man-hours 


6. State yarious brands of flour manu¬ 
factured, wheat and rye, giying 
grades and extractions. 

Estimated number of brands in use 
throughout the year, 200; estimated 
change in per cent extraction account 
change in mixture standard.250 man-hours 


7. Giye basis, grade and differentials 
on yarious brands, wheat and rye. 

Total brands, 200; total grade and 
differential changes due to wheat 
mixtures changes weekly 250 man-hours 

S. State different brands and grades of 
wheat and rye flour sold under pri- 
yate brands and name and address of 
parties to whom sold. 

This takes into account a transcript 
of a portion of our Sales Records. 

Estimated lime required 500 man-hours 

9. State eyer}- size package in which 

your flour is sold, wheat and rye 20 man-hours 

10. On what hour-day basis do you com- 

* » 

pute your costs ? 

Cost computed on per barrel basis 
without regard to hour-day. 
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11. State actual number of hours per day 
your different mills operate. 

This information is not current or 
matter of definite record except at 
different milling points. Estimated 
time required 300 man-hours 

12. Give the high and low prices, by 
a'rades and months, for the years 
1023 and 1024, and all prices changes, 
l)y grades, from January 1, 1925, to 
date, wheat and rye. 

This calls for a transcript of our 
kSuIos Kecords and Invoice Records 
and for prices as indicated by the con- ! 

stant dailv changes in the market. It 
is estimated that to obtain this in¬ 
formation if it is possible to get it 
would take ai)proximately 3000 man-hours 

13. Do vou make anv charge for carry- 
ing flour sold but not deliyered? If, 
so, state charge. 

For the period of two years in ques¬ 
tion, it is estimated would take 500 man-hours 

14. State all terms of sales, i. c., your 
price to wholesalers and jobbers, re¬ 
tailers, and large and small bakeries, 
showing discounts in each case, if 
any, etc. 

This requires a review of practically 
all of our transactions large and 
small for the period in question. It 
calls for a transcript of our head¬ 
quarters sales records and our ware¬ 
house records at some 200 points to¬ 
gether with price changes as above 
requested in number 13. Requires 5000 man-hours 
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15. On what basis do you charge your 
wheat, rye and packages into costs ? 

Statement of approximate basis read¬ 
ily available. 

IG. Do vou use the Miller's National 
Federation's package dilTerentials 
and form of sales contract ? 

Statement of approximate use of 
above readily available. 

17. Do vou use the Federation's A. B. C. 

* 

Plan in connection with sales? If so, 
give tabulation of i)ro])ortions sold 
under each. 

Information not available in this office. 

18. Do you suggest to purchasers of your 
flour a resale ])rice ? 

Statement rcadilv available. 

* 

19. Do you exchange selling prices with 
other millers or through associa¬ 
tions ? 

Statement not available in this office. 

20. Do you exchange with other millers 
prices you pay farmers for wheat and 
rve ? 

Statement not available in this office. 

21. List various states in which the bulk 
of your product is sold. 

Estimated time required 

22. State names and addresses of con¬ 
cerns from whom you purchase bar¬ 
rels and bags and furnish copy of 
their current })rice list and discounts? 

Estimated time required 


10 man-hours 


500 man-hours 
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23. Are your sales made basis Minne¬ 
apolis, freight to destination”! If 
not, state your basing point. 

Statement readily available. 

24. State the various items used in com¬ 
puting your selling price. 

This involves the principle of our 
cost-card. This on this would re¬ 
quired approximately 100 man-hours 

25. Give names and initials of sales man¬ 
ager, assistant sales manager, and 
any other officers or employes in the 
main branch offices who dictate cor¬ 
respondence in connection with sales 
of flour. 

Estimated time required 20 man-hours 


10,500 

J. J. Boehrer, 
Auditing Department. 

Affidavit of John Crosby. 

State of Minnesota, County of Hennepin, ss: 

John Crosby, being first duly sworn, deposes and tes¬ 
tifies as follows: 

My name is John Crosby. I have been associated 
with Washburn Crosby Company in various capacities 
since 1888. Prior to August 24, 1925, I had been for 
many years President of Washburn Crosby Company, 
and since that date I have been Chairman of the 
Board of Directors. At all times in recent years I have 
been actively connected with the management of 
Washburn Crosby Company. I am a graduate of Har¬ 
vard Law School and practiced law for fifteen years 
prior to associating myself actively in the management 
of Washburn Crosby Company in 1910. 
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I have read the afBdavits of James F. Bell and D. D. 
Davis, tiled herewith, and know of my own knowledge 
that the matters set up in those affidavits are true. 

1 was present at a number of extended interviews 
with the Examiners of the Federal Trade Commission 
in the latter part of 1925. On the occasion of their first 
call, February 18, 1925, the two gentlemen, Mr. Patter¬ 
son and Mr. Carter, introduced themselves as Examin¬ 
ers of the Federal Trade (Commission, and submitted 
to me a copy of the Senate Pesolution No. 163, adopted 
Februarv IS, 1924, stating that ihev were engaged in 
an investigation under that resolution and that thev 

ftr- 

wished to have opportunity to go through all our cor- 
res])ondt‘nce files. 

1 asked them the extend of their iiupnry, and they 
stated that there were a number of groups of two Ex¬ 
aminers each in<iuiring in different ])arts of the coun¬ 
try, the Northwest, the Southwest, the Southeast, Pa¬ 
cific ('oast, C’entral States and on th(‘ Atlantic ('oast, 


and that they ex])ected to make iiuiuiries from six or 
seven of the large mills, and as manv from the Middle- 
sized mills and as many again from the small mills, 
all of the Northwest. 

1 immediately asked them for the (Questionnaire which 
was being submitted to all of these dilferent mills, and 

in all of the different sections of tlie countrv.To mv sur- 

* • 

])rise they stated that they had no (Questionnaire, but 
])roduced a series of questions ])enciled on some yellow 
sheets of paper, which he read to me. I told them that 
at least we should have before us for consideration 
typewritten co])ies of his questions. I also told them 
that under no conditions would we permit them to 
make an unrestricted search through our books and 
correspondence files; that we had in times past been 
subjected to much inconvenience and considerable ex¬ 
pense in assisting in inquiries of the Federal Trade 
Commission and other Government Boards, but we 
never had allowed anyone to go through our corre- 
s])ondence files or our books generally. I pointed out 
to them that we had certain trade practices that we 
considered peculiarly our own, and methods in our 
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manufacturing and distributing that we reserved to 
ourselves and enjoyed because they had been origin¬ 
ated by us, and to a considerable extent were responsi¬ 
ble for the success which Washburn Crosby Company 
had achieved, and that we did not care to expose these 
advantageous trade secrets. 

After their first two visits I had a long conference 
with Air. James F. Bell, President of AVashburn Cros¬ 
by Company, Air. D. D. Davis, Secretary-Treasurer, 
Air. F. G. Atkinson, Vice-President of the Corporation, 
and Air. F. AI. Crosby, Vice-President of the Corpora¬ 
tion. At this conference it was agreed that there were 
no charges formulated against us, nor any unfair prac¬ 
tices complained of, and we knew that there was no 
ground for any such charge or complaint, for which 
reason it was the concensus of opinion that we w’ere 
under no legal obligation to give to these Examiners 
any part of the information which they requested. This 
view was later confirmed by our legal department, who 
referred me particularly to many decisions of the Fed¬ 
eral Courts holding that fishing examinations of an in¬ 
quisitorial nature without any evidence indicating that 
any law had been violated could not be enforced against 
the will of a private corporation. I may say ;at this 
time, that there has never been any charge of a viola¬ 
tion of law or complaint as to any unfair practice filed 
bv the Federal Trade Commission against AVashburn 
Crosby Company, and there is not at this time, after 
we have been served with orders and subpoenas, any 
such charge or complaint on file anywhere. Further, 
I know of my own knowledge, and assert the fact to be, 
that nothing in the business of AA^ashburn Crosby Com¬ 
pany, either as now practiced or as heretofore prac¬ 
ticed, is in any respect unlawful or involving ^ny un¬ 
fair trade practices, and that no ground exists upon 
which the Federal Trade Commission can make a 
charge of unfair trade practices or of unfair methods 
of competition against AA^ashburn Crosby Company. 

After the conference of the officials of AVashburn 
Crosby Company I had a further conference with the 
two Examiners, at which Air. Davis was present. At 
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!Mr. Davis’ request our Auditor had })repared an es¬ 
timate ot* the expense of oluaining the information 
asked for in the typewritten (^)uestionnaire (Plaintilf’s 
Exhibit ()) tinally furnished by the Examiners. Mr. 
Davis told the hAaminers that tliis expense would 
amount to .$ll),UbU, and that the time reipiired would be 
about six mouths, because the records from which 
many of the statistics would have to ])e compiled were 
in daily use and the work would, therefore, have to be 
done on overtime, generally with night work, and to an 
extent, at least, with help outside of our regular force. 

1 then asked the Examiners whether the Federal 
Trade Commission was willing to assume this expense, 
and thev informed us that thev were not, that thev had 
no ap])ro})riati()n for that jmr'pose, and that they ex¬ 
pected us to bear the burden of that exi)ense. 

Mr. Davis then asked wlnuher the (^Juestionnaire sub¬ 
mitted to us was a sam])le that had been issued from 
AVashington. The Examiner said that it was not; that 
no general (.bluestionnain* had ])een issued from Wash¬ 
ington, ])ut that they had submitted their questions to 
the Commission, who seemed satisfied with them. The 
Examiners also stated that thev wei'e not familiar with 
the milling business, but they thought these questions 
were suitable for the investigation in hand; and they 
further informed us that thev had no knowledge as to 
whether similar questions were being asked by the 

Examiners in other sections of the countrv. Mr. Davis 

* 

then asked them how figures com])iled from informa¬ 
tion elicited by questions along different lines, in dif- 
f(*rent districts, could bo coordinated into a central 


summing up which would give any real information on 
the matter of the investigatio]i. To this question the 
Examiners did not res])ond. ^Ir. Davis then pointed 
out the impracticability of many of their questions, and 
he stated that it was probably ])hysically possilde ulti¬ 
mately to get the figures and statistics they required, 
vet when obtained thev would not mean much and 

* ft 

would be practically useless; and he asked them to 
state generally the pur])ose of their inquiry, so that we 
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might ini(ierslaiid what it was they were trying to get 
at, and perhaps help them in the matter. 

To this suggestion the Examiners replied merely 
that the purt)ose of the inquiry was as stated in the 


Senate Kesolution. 


We stated’ to the Examiners that 


such general information gave us very little idea of 
how, or to what extent wo would be in a position to co- 
o])erate, or how, if we did cooperate, the information 
obtained could be of anv real value. We stated that it 


a])peared to us that the resolution which they were at¬ 
tempting to follow had originated out of political con¬ 
siderations, would accomplish no good, and would 
cover again the ground that had been thoroughly cov¬ 
ered before by the Eederal Trade Commission, the 


Agricultural Department, the Tariff Commission and 


the Treasury Department; that while we always 
wanted to be helpful, we diet not feel in justice to our¬ 
selves that we could undertake the burden of answer¬ 


ing a (^Questionnaire in this form. One of the Examiners 
then asked us what our final answer to the Federal 


Trade Commission would be, and I told him that, re¬ 
gretfully, we had to decline, ])ut suggested that if the 
Commission originated some investigation of its own 
that seemed to be definite, understandable and work¬ 
able, we might be able to aid in the matter, whereupon 
the Examiner said that perhaps ultimately he might 
confront us with an inquiry of the Commission, which 
I thought might be inter])reted as a suggestion of ulti¬ 
mate coercion. 

At a later date, notwithstanding all of the officials of 
Washburn Crosby Company were definitely advised 
that it was under no legal obligation whatever to fur¬ 
nish any of the information requested, Mr. Davis wrote 
the P^ederal Trade Commission suggesting a measure 
of cooj)eration along practical lines similar to the co¬ 
operation furnished in a former inquiry for figures ob¬ 
tained for the years 1921-19*22. We decided to do this 
solely for the purpose of endeavoring to help the Fed- 
(‘ral Trade Commission meet the requirements of the 
Senate Resolution, definitely understanding not only 
that we vv-ere under no obligations, legal or otherwise, 
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to extend this cooperation, but that it was certain to 
cause us expense and inconvenience, and could not pos- 
si])ly be of any benefit to us, or, as we all believed, of 
any benefit to the })ublic. 

This ])roposal was ai^'i-eed to by the Federal Trade 
Commission, and other Fxaminers came to our Minne- 
a])oIis Offices, and, as a])])ears in the affidavit of Mr. 
Davis, entered into a definite ai^rreement with Mr. 
Davis, that in consideration of beinii: permitted 
to o])tain fii^'iires from our books as to our costs and 
receipts tliese tiirures would be assembled and treated 
fairly, in the same manner that we assembled and 
treated them in our records for the purpose of show- 
inijc the real facts as to our business, and that in the 
})resent instance the PT'deral Trade Commission would 
not use the tin'ures as thev had done on a former occa- 
sion, to i^’ice a false and misleadiiii^ ini])ression of the 
actual state of our business. 

Xotwithstandinir this clear and perfectly understood 
aifreemeiit, the Examiner of the Federal Trade Com¬ 
mission, after obtaininit the full figures of our costs 
and recei])ts, wilftilly neglected to make proper deduc¬ 
tions for incomplete transactions, refused to be in¬ 
structed In* our Auditor and Accountants as to the 
necessitv of making such deductions, which have been 
acce])ted by the income tax authorities as correct, and 
proposed to make a report showing “Commercial 
Profits’’ for the fiscal vear 1924-1925 amounting to 
approximately One and One-IIalf ^Million Dollars more 
than the actual profits earned for that year, as shown 
by our books and as rei')orted by the certified public ac¬ 
countants, Feet, Marwick & Mitchell, who audit our 
books. 

Mr. Davis very properly refused to permit the Ex¬ 
aminer who had thus breached his agreement to take 
awav figures which were to be used in that unfair and 
injurious manner; injurious because if they were made 
public, as we have reason to apprehend would be the 
case, they might, and probably would be, thus unfairly 
used, with false deductions and results drawn there¬ 
from, to our detriment. 
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After fully considering this situation the officials of 
Washburn Crosby Company came to the conclusion 
that the Federal Trade Commission, so far as Wash¬ 
burn Crosby Company was concerned, was not seek¬ 
ing to obtain true figures of the business of Wash¬ 
burn Crosby Company, or at least did not propose to 
use the figures obtained so as to state the facts. This 
same result had followed attempted cooperation with 
the Federal Trade Commission on our part at a former 
period. For this reason, and because we were advised 
that there is no legal obligation upon us to give the in¬ 
formation, we then definitely decided not thereafter to 
cooperate with the Federal Trade Commission, and to 
refuse to give them access to our books and records. 

This decision, reached only after the fullest consid¬ 
eration, discussion and thought had been given to the 
matter, was definite and final and was communicated to 
the Federal Trade Commission in the early summer 
of 1925. Nevertheless, after a period of quietude, in 
February, 1926, an Examiner of the Federal Trade 
Commission again called at our Minneapolis Offices, 
where I interviewed him and learned that he demanded, 
on behalf of the Federal Trade Commission, access to 
our books to determine the prices which we were get¬ 
ting for our product from different classes of cus¬ 
tomers. The Examiner stated that so far as his own 
work and conferences over this investigation had gone, 
he was perfectly satisfied that there was no combina¬ 
tion between the millers of the country having for its 
purpose the fixing of prices or the control of competi¬ 
tion, but that it was thought to be helpful all around 
if we would give the figures relatively at which we 
made sales to large customers and to small customers. 
In view of our decision not to further cooperate, and 
also because it seemed clear to me that such a request 
was offensively inquisitorial and clearly outside of the 
powers and rights of the Federal Trade Commission, 
since no charge or complaint had been made against us, 
and since, as the Examiner stated to me, the Federal 
Trade Commission had no evidence upon which a 
charge or complaint could be founded, I advised the 
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Examiner definitely that we would not comply with 
this request. 

This decision, gTowing out of the earlier one to de¬ 
cline to cooperate with the Federal Trade Commission, 
is in no respect due to a fear on our part that our busi¬ 
ness methods are in anv wav wrong or that the infer- 
mat ion sought, rightly considered, would be subject to 
criticism. 1 believe, and assert the fact to be, that 
IVash])!!!’!! Crosby Company conducts its business hon¬ 
estly, fairly and under a high standard of business 


morality, which recognizes every proper responsibility 
and obligation affecting the ])ublic welfare, as the rec¬ 
ord of this Company, in common with that of the Flour 
Milling Industrv of the countrv during the (Jreat War 
fully demonstrates. The milling business is, in fact, 
intensely com])etitive, there ])robably ])eing no other 
b<usiness in the country wlierein competition is keener 
or the legitimate struggle for business more aggres¬ 
sively maintained. AVashburn Crosby C()m])any car¬ 
ries its share of the burden of legitimate com])etition 
ami does it in a wav which T believe results in a fair 


measure of benefit to the public. As long as its methods 
of coni])etition are legitimate, and there is no evidence 
of anvthing to the contrarv, and hence no charge or 
complaint of any unlawful or unfair trade ]n*actices, 
AVashburn Crosby Company should not be com])elled 
to reveal the specific means by which it carries on that 
competition and its business. 

The subpoenas and orders of the P^ederal Trade 
Commission served upon AATishburn Crosby Company 
and officials thereof, as set up in the affidavit of Air. 
Bell, have no other pur])ose than to coerce AA'ashburn 
Crosby Company into giving the Federal Trade Com¬ 
mission information to which it is not legallv entitled, 
with no assurance as to how or for what pur])o<e such 
information isdo be used, and which, according to the 
past experience of this Company with the Federal 
Trade Commission, it is proper to assume will be used 
by it in an unfair and improper manner. I assert that 
such an attempt constitutes an abuse of the powers 
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conferred by the Statute upon the Federal Trade Com¬ 
mission \vhich will and ought to be prev-ented. 

Further afifiant sayeth not. 

John Crosby. 


Sul)scribed and sworn to before me this 3rd day of 
of May, 192G. 


Julia E. Haynes, 

Notary Public^ Hennepin Co., Minn. 
;My commission expires August 4, 1931. 


Countv Clerk’s Certificate. 
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Motion of (lefetidant to dismiss the amended hUl of ccmi- 

plaint herein 


* 


Filed June 23. 11)25 
^ ^ 


9!C 

Now eonies the defendant, bv its chief counsel, Bavard T. Hainer, 
and moves the court to dismiss tlie amended bill of complaint herein, 
because it appears on the face thereof: 

1. d'hat the court has no jurisdiction of the subject matter or to 
^n-aiit tlu' relief prayc(i f(*r. 

2. d'lial the j)laiiuiirs have not in and bv their said amende«l bill 
of com])Iaint made or stated such a ca-e as entitles them in a court, 
of e<juity to any relief from er aaainst the defendant, touchinir the 
matt(‘rs contained in said amended bill of comjdaint or any of sucli 
matters. 

'rhal a court of i'<juity is witliout jurisdiction herein, because 
tlu* plaint ill's havt* a comph*te and adecjuati* remedy und(*r section 1) 
of tin* aet of (\>nL'’ress entitled “An act to cr(‘ate a Federal Trade 
('ommission. to deline its powers and duli(‘s. and for oth(‘r j)urposes 
(act of Sept. 2('». ll>lt, 3S Stat. 717), which lovcs ])laintili's full 
opportunity to assert and protect every ri«rht which they ailene as 
the basis of this suit. 

1-1:5 4. d'hat plaintilfs have not allei^-ed in their amended com¬ 

plaint anv facts which show that thev or anv of tlu‘tu are 
threat(‘n(‘d with irr(‘parable injury or da!na‘i(“ by any action or pro- 
c(‘i*tlinir by the defendant which may ;:row out of tlu* facts as alle-^ed 
in said complaint. 

.“>. d'hat to (‘iijoin tlie d(“fendant from e.xercisinir tlu* powt*!* of 
subpeena iriven it by said Federal Trade ('ommission act in; tlu* man¬ 
ner prescribed by the said act would be an unconstitutional interfer¬ 
ence with the l(*irislative branch of the (fovernmeni and the consti¬ 
tutional riiihts of the latter to provide the manner and iiiethod of 
j)roceedin<r by the def(*ndant in the administration of said Act. 

(). 'I'hat the plaintilf. Millers' Xational Federation, its members, 
or any of the })laintitrs or individuals subpo'iiaed by defendant are 
not thri‘atened with or liable to a multiplicity of suits under any 
j)rovisions of the Federal J'rade ('ommission act as alleged. 

7. That the ])ersons subpo'naed by defendant other than A. P. 
Husband and Sims are not j)arties to the amended complaint, and 
any ])rayer for relief on their behalf can not be heard. 

S. That the witnesses subjuenaed, includinir the ])laintiffs Husband 
and Sims, have no interest in and are not threatened with injury by 
reason of said investiiration in which said subpeenas were i.ssued and 
have no standing in a court of Equity to com})lain thereof. 

AVheretore and for divers other grounds for said motion 
appearinir in the said bill of complaint said defendant moves 
that it be dismi.'^.^ed with costs. 

Bayard T. Hainer, 

Chief Counsel^ 
Federal Trade Commission. 
Adrien F. Busick, 

James T. Clark, 

Attorneys for the Defendant. 

Dated June 22, 1926. 


26177—27 
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to for irmpot (ii'n 'nijunctfon based vpo7i Plain- 

amended hill of complaint 

Fileil June ‘io. 




IN 




The (lefemhnit. Federal d'rade C'oiiiinission. for cause why the 
teni])()rarv iuj’inctioii })!‘ay(‘(I for ou plaiiitili s ainendeil bill of coni- 
plaiut shouhi uot I e i^'rairo'd. but not lor answer to tlie amended bill 
of complaint, shows to tin* court as iollows: 

1. Defendant admits that i)laintitf federation is an unincorporated 
association, but avers lliat plaintiff federation is also a corporation for 
the })urposes aihl within the meaning of sec. 4 of “An act to create 
a Federal 'brade C’ommission. to deline its powers and duties, and 
for otlier purposi‘s.*' apj)roved September li)14. hereinafter re¬ 
ferred to as ilu‘ Fed(*ral d'rade C'ommission act. Defendant denies 
that plaintiff fediu-ation is not “ oriranized to carry on business for 
its own protit or tiiat of its members ** within the meaning of .section 
4 of the Federal d'rade C’ommission act. and avers that all of the 
acts .and thiniis done by the j)laintiff federation concerning 
lot) which, amonir acts of other cor})orations. evidence was beinir 
.souirht by defendant throuirh the subpouias duces tecum .served 
Uj)on A. D. Husband, and throuirh tlie subixenas here involved, were 
done for the ])ur})ose of directly increasinir the })rolits of the members 
of the plaintiff’ feileration and others throuLdi eliminatinir competi¬ 
tion in .sellinir Hour in interstate commerce. Defendant further 
avers that many of the members of the ])laintiff federation are cor- 
j)orations emraired in interstate commerce, which have acted toirether 
to increase proiits aiul prices and thereby resti-ain interstate commerce 
by and throuLdi ])laintiff federation, and that defendant is authorized 
by section (> (il) of said Federal Trade Commission act and by 
Senate Kesolution Ib^') (GSth C'onir. 1st sess.), })as.sed by the United 
States Senate February Kb 19*24, to investi«rate these corporations to 
ascertain wh.ether or not tiiey have violated the antitru.st laws. De¬ 
fendant admits that plaintiff federation was ori«rinally oriranized in 
1902. D(‘fendant is informed and believes, and therefore avers, 
that plaintiff fedei-ation has eniraired in the di.^semination of informa¬ 
tion amonir its members intended to and calculated to establish 
minimum prices, below which members are not to sell flour in inter¬ 
state commerce, and has ;ulo])ted a .‘<o-called ‘‘code of ethics and 
business ]^ractices’* and done other thinirs in combination with and 
throuirh concert of action amonir its members calculated and intended 
otherwise to suppress competition aniomr the members of plaintiff 
federation in the sale of flour in interstate commerce. 
l.‘U Defendant admits that plaintiff A. P. Husband is .secre¬ 
tary and treasurer of plaintiff federation and is a resident of 
Chicairo, Illinois. 

Defendant admits that the Sims Millinir Company is a corporation 
oriranized and existimr under the laws of the State of Indiana, and 
that its principal office is located at Frankfort. Indiana, that for 
more than three years bust past it has been a member of plaintiff 
federation, and that it is enira<red in the busine.ss of manufacturing 
wheat flour and other products at Frankfort, Indiana. Defendant 
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alleges, on information and belief, that the said Sims Milling Com¬ 
pany is engaged in selling flour so made both in interstate and 
intrastate commerce. 

Defendant admits that plaintiff Carl W. Sims is president of the 
Sims Milling Company and is a resident of Frankfort, Indiana. 

Defendant admits that the Sims Milling Company and other 
members of the plaintiff federation are respectively engaged in the 
business of manufacturing and sidling wheat flour and other products 
at various })oints throughout the United States and have been so 
engaired for a number of vears. Defendant denies, on information 
and belief, tliat all of the members of the plaintiff federation are 
engaged in full, free, and unrestricted competition among them¬ 
selves in the sale of flour in interstate commerce, and shows to the 
court that the members of plaintiff federation have been engaged 
for some time past in efforts to restrict such full, free, and fair com¬ 
petition among themselves. 

1^18 2. Defendant admits the averments of paragraph 2 of the 

amended bill of complaint. 

3. Defendant admits the allegations of paragraph 3 of the 
amended bill of comidaint. 

4. Defendant admits that its duly authorized agent, John Knox 
Arnold, called at the office of plaintiff federation in Chicago, Illinois, 
on February 10, 19*2.“). Defendant denies that the said Arnold made 
any demand for access to plaintiff federation's books and records, 
including its correspondence file, but avers, on information and be¬ 
lief. that the said Arnold showed to A. P. Husband, secretary of 
plaintiff federation, at the time of said visit, a copy of .said Senate 
Kesolution 103 as indicating the scope of his inquiries, and re- 
(juested permission to inspect certain of plaintiff federation’s records 
and correspondence, which }:)ermission was granted with respect to 
certain paj)ers, documents, and correspondence and denied with re¬ 
spect to others. Defendant is informed and believes, and therefore 
avers, that the said Arnold was engaged in plaintiff federation’s 
office three da vs in the examination of records, such as minutes of 
executive committee meetings, notices, bulletins to members, re¬ 
ports of j)roceedings at meetings of plaintiff. Defendant admits 
that plaintiff federation supplied the said Arnold, at his request, 
with originals or co])ies of certain minutes of executive committee 
meetings, notices, bulletins to members, and reports of proceedings 

of meetings of plaintiff. Defendant is informed and believes, 
139 and therefore avers, that the said Arnold for five days exam¬ 
ined, with the permission of plaintiff federation’s secretary, 
Hu.^band, certain files and letters, but denies that the said Arnold 
made any demand for the originals or copies of such letters, or as- 
.serted that the defendant had any legal right to require the de¬ 
livery to the said Arnold of the originals or copies of such letters. 
Defendant avers, on information and belief, that the said' Arnold 
requested permission to take copies of certain designated letters, 
which permission was denied. Defendant admits that said Arnold, 
with the full knowledge of plaintiff federation’s secretary-treasurer, 
A. P. Husband, made a list of the letters, permission to take copies 
of which was denied by plaintiff federation, and that the said letters 
are named in one of the subpoenas duces tecum attached to the 
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amended bill of complaint herein. Defendant denies that the letters 
and documents. co])ies of which were reijiiested by the said Arnold, 
were not relevant or material to the investiiration bein<r conducted 
by defendant pursuant to said Senate Resolution adopted 

February 10. and jivers. on information and belief, the fact to 

be that the said letters and documents contain evidence tendimr to 
])rove understandinirs and concert of action amonir tin' members of 
the plaintilf federation and other.', havinir the ca])acity and ttuid- 
enev unduly to hinder competition amniiir plaintilf f(‘deratlon*s 
members and otlieis in the M’de of (lour l)y them in int(*rstati* com¬ 
merce. and av(‘rs. on information and belief, tliat said letliu's and 
docunH'nts ari' relevant and material to the Investliration lawfully 
authorized by the said Senat(‘ Re.'olution Itwh 1 )(‘fen*.!anr 

140 denies that the said rt'sobitie.n did not confer power Jipon 
tin* deft'iida.nt to conduct tin* inv(-stiiration in conn(‘etion with 

winch tile said letttu's and documents wen* soiiLdit, and avers tlial the 
ix'solution aulhoi’izcs and direei> the defendant to make an investi- 
pition to ascertain whetluc’ ilec antitrust laws arc* beinir violated, 
and that the said resolution t!K*rt*lo'ce authojazes the* dc'i’c'i'.dant to 
imd<e siieh inve>ii:::ation under aulh.oilty of .section ('> (d) of tlie 
Federal 'I'rade ('ommission ac-t. 

o. Defc'iidanr aduiits the allc*irations of parairraph o of the 

amended bill of com})laini. 

(). Defendant admits ih.c* alienations of parairrapli t) of the 

am(‘nd(‘d bill of eoin))lainl. 

T. Dc'fendant admits the alh‘pitions of })arairraph 7 of the 

amended bill of complaint. 

S. Dc'fendant admits the allc'pitions of parairraph S of the 

amc'iidc'd bill of complaint. 

b. Defc'udant admits the alletiations of parairra])h b of the 

amc'ndc'd bill of c*omplaini. c'.\c*ep( dc‘fen<lant denic's tliat the infor¬ 
mation ac-ciuired from the tiles of ])laintitf federation by its anrent. 
John Kno.x Arnold, was secured as a result of any demand made 
by said Arnold, and avc'rs. on information and belief, that the said 
Arnold merely rc'cjuestc'd j)ermi.ssion to e.xamine the papers, which 
recjue.st was irraiited to the e.xient {treviously stated herein. 

10. Defendant admits the allc'pitions of parairraph 10 of the 
amended bill of complaint. 

11. Defendant denic's that })laintiff federation is not a corj)ora- 
tion within the meaninir of the Federal Trade Commission 

141 act. and that defendant therefore has no jurisdic'tion over it. 
and avers that plaintilf federation is a coi’poration within 

the meaninir of .section 4 of the said act. Defendant denic's that 
])laintitf federation ** is not oriranized to carry on business for its 
own proHt or that of its members” within the meaninir of section 
4 of the Federal Trade Commission act. and avers, on information 


of })arairraph 7 of the 

of parairraph S of the 

of parairra])h b of the 


and belief, that all of the acts and things done by the plaintiff 
federation concerninir which evidence was beinir souirht bv defendant 
throuirh the subi) 0 'nas herein involved were done for the i)urpo.se of 
directly increasinir the profits of the members of the plaintiff feder¬ 
ation throuirh eliminatinir com})etition between its members in sell¬ 
ing flour in interstate commerce. Defendant further avers, on in¬ 
formation and belief, that many of the members of the plaintiff 
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federation are corporations enira^ed in interstate commerce, and 
avers that the defendant is authorized by section 6 (d) of the Federal 
Trade Commission act and by the said Senate Resolution 163 to 
investigate these corporations to ascertain whether or not they are 
violating the antitrust laws. 

1‘2. Defendant admits that it has not filed any comjdaiht charging 
plain!itr federation or the other plaintiff with any violation of sec- 
don of the Federal Trade Commission act, or of any act which 
the commission is charged with enforcing. Defendant denies that 
plaintiff federation is not being investigated within the meaning of 
the Federal Trade (Commission act, but avers that defendant 
14*2 was so investigating j^laintiff federation until its refusal and 
refusal of its members to disclose facts and to supply specified 
documents, letters, and papers practically put a stop to such investi¬ 
gation. exce])t as it might thereafter be pursued by the lise of com¬ 
pulsory process. Defendant further avers, on information and be¬ 
lief, that many of the members of ])laintiff federation are cor])ora- 
tions, and avers that it was and is investigating the conduct of such 
members und(‘r authoritv of Senate Re.solution 163 and under 
authority of section 6 (d) of the Fevleral Trade Commission act to 
ascertain whether, acting through ])laintiff federation or otherwise 
in combination, said cor})orations have been or are violating the 
antitrust laws. Defendant avers, on information and belief, that 
A. P. Husband was serv(Ml with a subpouia duces tecum to ])roduce 
documents of j)laintitf federation which would disclose the acts of 
these corporations and to testify resj)ecting what was done by them. 

13. Defendant denies that it has ever demanded access to plaintiff 
federation's records or files or demanded co])ies thereof, but avers, on 
ini'ormation and belief, that one of its agents. John Knox Arnold, 
reijuested permission to examine certain records and files, which 
permission was in part granted by {ilaintiff federation. Defendant 
<Ien (‘s that in issuing sub})a‘nas duces tecum U[)on A. P.'Husband 
it was acting beyond its jurisdiction or without warrant of law, or 
tliat such action amounts to an unreasonable .searcli and seizure 

in violation of the fourth amendment to the Comstitution of 
14‘) the Fnited States, and avers that the .said subpamas were 
issued and served to elicit evidence in the investigations di- 
1 -ected by the said Re.solution 163 and pursuant to authority con¬ 
ferred upon the defendant by section 6 (d) and section'9 of the 
Federal Trade Commission act. Defendant denies that the issuance 
and service of subpamas upon the .s;iid persons deprives the said per- 
j-ons of liberty or property without due proce.ss of law,, or takes 
private property without just compen.sation, in contravention to 
the fifth amendment of the Constitution of the United States. 

14. Defendant denies that tlie minutes of group meetings required 
by one of the subpienas duces tecum deal to any considerable extent 
with local and not interstate matters, but avers that the subpoena 
duces tecum .shows on its face that demand is made fori minutes 
relating to twelve specified subjects which deal with the control of 
sales of flour. Defendant is informed and believes, and therefore 
avers, that the subjects of said minutes called for do relate to sales 
in interstate commerce as well as intrastate commerce, and that if 
any agreements or understandings exist among the members of plain- 
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tiff federation, or ainonir other flour millers, with respect to these 
twelve subjects, such airreements or understandiiiirs apply to sales 
in interstate commerce as well as in intrastate commerce. Defendant 
denies that the letters called for by one of the two subpcenas 
served upon A. P. Husband. an<l by the subpcena served upon 
James Ford Pell, of the AVashburn-Crosby C'ompany. have to 
do with matters whollv intrastate. Defendant is informed and 
believes, and therefore av(*rs. that the letters called for bv 
144 the said sub])(enas have to do with conditions, terms and 
restrictions which j)Iaintiff federation, its members, and others 
souirht to have imposed upon, or incor})orated into contracts for, 
the sale of flour in interstate commerce. Defendant is informed and 
believes, and therefore avers, that if any letter or letters called for 
do not specilically refe!- to interstate commerce, they nevertheless will 
be found to contain evidence tendinir to prove policies to be j^ursued 
in interstate commerce by the corporations under investiiration. De¬ 
fendant denies that any of the letters called for in the said subpomas 
are private and })ersonal in the sense that they are communications 
which plaintiffs or the members of plaintiff federation are })rivile<red 
to withhold from evidence in an investiiration to determine whether 
the antitrust laws have been or are beinir violated. Defendant admits 
that none of the parties to the said correspondence are beimr pro¬ 
ceeded airainst by the defendant under any complaint issuecl by it 
charirinir a violation of section o of the h'ederal Trade (\)mmission 
act. or of any other law which the defendant is char<red with enforc¬ 
ing. Defendant denies that none of the parties to said corres])ond- 
ence are Ixunir investiirated by defendant, and avers the fact to be 
that plaintiff federation, its members, and other corporations, j^arties 
to the said correspondence, eniraired in the manufacture and sale of 
flour in interstate commerce, are beinir investiirated by the defendant 
pur.'^uant to the direction contained in said Senate Resolution IGJ 
and under authority of .section G (d) of the Federal Trade Com¬ 
mission act. 

14o 15. Defendant denies that Charh's T... Roo--. IT. H. Hanne- 

man. Charles T. Olson. J. P. M<‘Leniore. James Ford I>ell, or 
D. D. Davis were .<erved with subpama-' because of their connection 
with ])laintiff federation and avers the fact to be that ih(*v were 
served because of their knowiedire of tlie acts and ihinirs done by 
plaintiff federation and its members and others. Defendant denies 
that the time J. P. McLemore wa- served with sul/jxena defcuidant 
knew that he was a member of or in any way connected with ))lainliff 
federation, and avers that defendant had been informed that the 
said McLemore was not a membei* of j^laintiff federation, and at 
the time of sucli .service defendant believed that he was not a mem¬ 
ber of or connected with plaintiff’. As to whether he or any partner¬ 
ship or corporation with which he is now connected is now a member 
of ])laintiff federation defendant is without information. All the 
witnesses sul)}xenaed are those named in ])ar;iirraph 15 of th.e 
amended complaint and ])laintiff’s Sims and Husband, beinir eiirht in 
number and no more. Defendant admits that Charles L. Roos was 
president of the plaintiff federation from A})ril, 1922, to April. 1924. 

Defendant admits that Charles T. Olson, Carl AV. Sims. James 
Ford Pell, or D. D. Davis are not bein" investiirated, but avers that 
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the corporations with which they are connected, and the plaintiff 
federation of which those corporations are members, are being inves¬ 
tigated as directed by the said Senate Tvesohition and under 
authority of section 0 (d) of the Federal Trade Commission act, to 
ascertain wliether or not the antitrust laws have b^en or are 
14r) being violated. Defendant denies tliat in seeking to compel 
the attendance and testimony of the said persons and of tiie 
said A. P. Husband and Charles L. Roos defendant is acting beyond 
its jurisdiction or that the subixenas served upon tliese persons are 
void, and avers tlnit in issuing and servinir tlie said subpomas it was 
actinir under authoritv of said Senate Resolution and section 

V « 

G (d) and section 9 of the Federal Trade Commission act, and tliat 
the subpcenas directed to these persons are lawful and valid. 

1(5. Defendant denies that the said Senate Resolution 1(55^) does not 
confer authority upon defendant to conduct the investigation being 
made by it to ascertain wliether tlie antitrust laws are being violated 
by any corporations engaged in the sale of (lour in interstate com¬ 
merce, and avers that (he resolution does authorize and direct defend¬ 
ant to make such investigation under authority of section (5 (d) of 
the Federal Trad(‘ Commission act. Defendant further avers that 
the inve.stiiration being conducted bv it is within the limits of the 
authority of the said Senai(‘ Resolution and of the said section 
G (d) of the Federal Trade Commission act. and that all of the 
orders and subpmnas of the commission issued in the conduct of this 
investigation are lawful and valid. Defendant furtlier avers, on 
information and belief, that if tlie said Senate resolution sufficienth" 
alleges a violation of the antitrust laws to satisfy the requirements 
of said section G (d) of the Federal Trade Commission ai;-t, the fact 
that it mav also direct the collection and transmission of other 
data and information does not invalidate that ))ai*t of the 
14T resolution directing an inve-tigalon into alleged violations of 
tlie antitrust laws; and the subpcemis made the basis of tliis 
suit are valid and enforceable, since they retiuire the production only 
of documents, papers, etc., which contain evidence tending to prove a 
possible violation of the antitrust laws. 

17. Defendant denies that sect on 9 of the Federal Trade Com¬ 
mission act authoi-izes it to issue subprenas and take testimony 
only in adv(‘r.'«;arv proceedings instituted under the authority of 
section o of th(‘ i'ederal Trade Comm’ssion ac’t, and aver.s, on infor¬ 
mation and belief, that tlie said section 9 authorizes defendant to 
require by subpa'ua witnesses to apjiear and testify and to j)roduce 
documentary evidence in any investigath)n instituted under the 
authoi-ity of section G (d) of the Federal Trade* Commission act. 
Defendant further avers that where it calls persons to give oral 
information in an investigation directed by section G ^d) of the 
Federal Trade Commission act such information constitutes testi¬ 
mony within the meaning of section 9 of the Fed.eral Trade Com¬ 
mission act, and where witnesses ]:)roduce books, documents, and 
papers in response to subpoenas in such investigations such books, 
documents, and ])a))ers constitute evidence within the meaning of 
section 9 of the Federal Trade Cornmisskm act. Defendant further 
denies that the orders and subpoenas of the defendant referred to in 
paragraph IS of the amended bill of complaint do not call for a 
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liearinir *' within tlie ineanin<r of section 0 of the Federal Trade 
Commission act. and avers that where witnesses are re(jiiired to 
appear and irive oral information, or to ])roduce books, 
148 papers, or documents in an investi<ration under authority of 
section (> (d), such takiiiir of testimony and i)rodiiction of 
evidence before the commission or an examiner thereof constitutes 
a “heariuir’* within the iiieaninir of section i) of the Federal Trade 
Commission act. Defendant fui-ther avers that the said subpeenas 
duces t(‘cuiu, made t}u‘ bas's of this suit, do re(juii*e the proiluction 
of docuiiieiitai-y evid(*iu*e at a designated ])lace of hearimr within 
the meaiiinir of >ectiou of th(‘ Federal d'rade C'oiumission act. and 
avers that the said sul)pa‘uas were issued under the autliority of law 
and ai*(‘ valid. 

h'^. l)(*fendani den'(*> tliat lh(‘ said Senate* Resolution 1(^> eloes 
not contain an alI(‘i:ation of a violation of the antitrust laws by 
corj)orations within the UKaininir of s(*ction <> (tl) of the Federal 
Trade* (’e)uuuission a'-l. and ave*rs that the* sahl resolution e-ontains 
a suiiie-iently eh*linite alle‘uation e)f a violatie)n of the antitiaist laws 
by e*e)iporatie)n> to satisfy the* statute*, and shows to the ce)urt that 
the* in\'e*sti*j:at:e)n which it ha^ foi-uudate*d and as a part of whie-h 
the subpeenas invoIve*d he*re*in we*re* issue*d and se*i‘ved is bein^* luatle 
aleuiLT eh*linite* hnirs cale-ulale'el to eie*tei’mine whe-iher eu* uoX ce)iubina- 
tions, airre*e*nie*nis. e)i* undei'stand'iiLfs aiue)nir corporations to li.x, 
maintain. e>i* e-nliance jerices. or othe*rwise* unduly to i‘e*sirain ce)iu- 
j)e*tltie)n in the* sale e)f lloui- n inte*rstate* ce)nuue*re e*. e*.\ist. De'l'ciulant 
ave*!-s that tlie* in vest inat ion in furt!ie*i’ance* of w!iie-h the subpeeuas 
made the* basis of this suit were* issue*d is limite*d and coniine*<l to the 
autlie)i-it V of section (d ) eef the Fe*deral d'l’aeh* ('e)Uimissie)n ae*t 
141) and that ejf .'^e*nate* Ke*solution HU’) dii*e*ctinL^ :in investiLUition 
to dete*rm:r.e* wlK*tlu*r the* antitrust laws an* i)e*inii’ violale'd by 
any ce)rj)e)ratie)n, and that the oi'de*rs and su’ojxenas mad.e the basis of 
this suit are lawful and valid. 

ID. I)e*fe*nelant admits (hat the* me*mbc*i‘s of plaintilf fede*ration 
are eniraL'(*d in the manufacture* and produe-tion of Hour and in its 
sale* and elistribution in both inte*rstate* anel intrastate* e-e)mmere*e. anel 
that tlie* pre)due*tie)n e)f flour is ne)t ])er se* interstate* comniere*e. 
De*feiulant denies that the* le*tte*rs calle*d feer in e)ne e)f the two 
subj)u*nas duevs tecum se*rved upon A. P. Husband relate solely 
eu* primarily te) manufacture* or t«) intrastate* ce)mme*re-e. Defenelaiit 
is informed and be*lieves. an«l there*fe)re avers, that such letters anel 
elex'ume'iits de'al with e-e)nditie)ns. le*rnis. and re'strie'tions which 
])IaintitV fe*de*ratie)n. its me*mbers, and e)thers souufht te) have im- 
pe)se*d upem. e)r ince)r])e)rated inte) e-eentrae-ts feu*, the sale of Heuir in 
inte*rstate* ceemmen-e*. anel that such e-e)nditie»ns. ie*rms. anel restrictie)ns 
if ‘ie*ne*raily so impe)se*d we)uld uneluly hinder e’oiu})etitie)n in inter¬ 
state* ceemmerce* in flour. 

l)e*fe*ndant ele*nies that the minute‘s e)f ^roup lueetiriirs reepiired 
te) be* pre)elue-ed by the* other e)f the two subpeenas eluce*s tecum serve*d 
u})on A. P. Husbaiiil deal with le)e*al matters only, but is infe)rnieel 
anel be*lieve*s. and ihere*fe)re avers that deniaiiel is maele onlv for 
minutes relatinu: to twelve s{)e*citie*el subjects which eleal witli the 
ce)ntrol e)f sales e)f lieuir. Defenelant is informeel anel believes, and 
therefe)re avers, that the subjects of saiel minute*s called for do relate 
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to sales in interstate commerce as well as intrastate commerce. 

150 Defendant denies that the letters called for in the subpcenas 
served upon James Ford Bell, of the Washburn-Crosby Com¬ 
pany. relate solely to intrastate matters. Defendant is informed 
and believes, and therefore avers, that the letters called for in the 
sai<I subpcena have to do with conditions, terms, and restrictions 
which plaintiff federation, its members, and others, sought to have 
imposed uiK)n. or incorporated into contracts for, the sale of flour 
in inteivtate commerce, and that siu’h conditions, terms, and restric¬ 
tions if generally so imt)osed would unduly hinder competition in 
interstate commerce in flour. 

Defendant admits that the subpeena duces tecum served upon 
D. D. Davis, of the 'Washburn-Crosby Company, required the produc¬ 
tion of a statement of the costs and })rotits of tliat company from 
tlie operation of its mills, tlie said statement having been ])repared 
in the oflices of the c(‘mi)anv l)y employees of tlie commission with 
tlie full consent of the said Washburn-C'rosby Company on informa¬ 
tion suppli(‘d by it. On information and belief defendant avers 
that I). 1). Davis, treasurer of th(‘ said conq)any. refused to ])ermit 
the agents of tin* commission to take the sUitement away for the 
ri'ason tltat tin* form in which the srateimuit was prepar(‘(l did not 
m(‘et with the a])j)rova! of the said 1). I). Davis. Fpon information 
and beli(‘f defendant av(*rs that in th(‘ matiufacture of flour and the 
saU‘ of same and in kee])ing its records of tlie cost thereof the 
AVashburn-C'rosby (kinijiany and other corporations being investi¬ 
gated by defendant pay no attention to Slat(‘ lines; that the said 
AVashburn-C'rosby C’ompany has lint om* organization and 

151 force at its sev(*ral mills: that employees of the said 
AVashl)urn-('r()-hy C'onijianv jierform work in ]')i‘oducing the 

hour made by them irrespective* of whetlu*r it is to he sold! in inter¬ 
state or intrastate commerce, a.nd that the said AVashbuim-Crosby 
C'omiiany keeps cost records only of all lloui* which it pi'oduces in 
each mill, and that the said records do not s<*g!-egate in any way 
the cost of hour destined to points outside the* State where the hour 
is })roduced from the cost of flour d(*stined to jioints within the 
State wh(‘re ])roduceel. and that the cost records of the Washburn- 
(h'oshy Ckunpany can not asci'rtain the cost of flour sold in interstate 
commerce without at the same time ascertaining the cost of all 
other hour including that sold in the State where ])i‘oduced. De¬ 
fendant, on information and belief, further avers that the Washburn- 
Crosby Company's accounts ai-e so kept that it can not furnish the 
cost of hour sold in int(‘rstate commerce save as may be shown by 
its cost of jiroducing all hour, and that the cost of producing all 
hour by the comj)any was therefore reejuested by defendant. 

Defendant is informed and believes, and therefoi*e avers, that 
information res])ecting the cost and prohts of hour sokh b}^ the 
Washburn-Crosby Com])any and othi*r corpoi-ations in interstate 
commerce is necessary in the investigation authorized and directed 
by the .said Senate Resolution lOJ in order to show what effect the 
various acts and things done by ])laintih' federation and other cor¬ 
porations have had upon prices of flour sold in interstate commerce, 
and upon competition among hour millers in selling hour in inter¬ 
state commerce. 
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Defendant is infovmed and believes, and therefore avers, 
ir>*2 that Conirress has power to require the production of any 
information relative to any subject over which it has jurisdic¬ 
tion under the (’oustitution of the Tnited States, and that the 
information called for in the subpoenas duces tecum all relates to 
interstate commerce over whicli ('onirress has leirislative jurisdiction. 

Defendant is informed and believes, and therefore avers, that anv 
papers or documents contaiuiiiir evidimce tending'’ to show a viola¬ 
tion of the antitrust laws ]>ave a direct relation to proper and law¬ 
ful reirulation of inti*rstate commerce, and are therefore souirht by 
C'onirress tlirouirh the said Senate Resolution for lawful and 
leiritirnate purp(»es. Defendant denies that any of the information 
called for by the subpeenas dtices tecum is reejuired for the purpose 
of re^'^tilatinir the prodtiction of floui- or the cost or prices thereof, 
and avers that such information is sou<rht only to report to Conirress 
wliether or not the antitrust laws ari‘ bchnir ^ iolateil. 

Defendant denies, on information and belief, that the provisions 
of the Fe(leral Trade ('ommission act if constrtted as atithoriziuL^ the 
orders and actions of the defendant com})lained of are otitside of 
tile powers conferred upon the ('onirress of the Fnited States, or 
that the act as so construed is unconstittuional as repuirnant to the 
lOth amendiiK'nt (jf the C'oiistitution of the United Stat(‘s or in con¬ 
travention to the 4th or hth amendments of the Uoiistittition of the 
United Slates. 

*Jt). Dtd’endant (jendes. on information and belief, that the letters 
and paj-ers calKsl for in tiie suhp<enas duces tecum serveil upon 
j)laintitr .V. P. Ilusiiand are i)rivat(‘ in llu* siuise that they are ]>i-ivi- 
ieufed from production as evidence in tlu* investipition by defendant 
timl(*r authority of >ection (> (d) of tlu* I'ederal 'rre.di' <’om- 
l.V> mission act hito any alieired violation of the antitrust laws. 

Did’eiidani denie>. on information and belief, that if any of 
.said letli‘rs were writtiai with the tmderstandinir that their con¬ 
tents should not be disclo>ed to other memluM’s of tin* ])laintilf feder¬ 
ation or to ilu‘ ])ul)llc such injunction of conlidence is any bar to 
their ])ro(Iuction in response to a subp(ena duces tecum of the com¬ 
mission issued in the inv(‘s!iiration directed bv .-‘aid Scmati' Rcsoin- 

% • 

tion lt)M. Defendmu shows to the cimrt that letters Xos. 1 to 
calle<I for in the suhpo'n.a duc(‘s tecum served U|;on A. P. Husbaml. 
do not contain any information or communication with respect to 
any plan. a])]>liance. formula, or proc-ess which is u.sed in the makinir, 
])reparinL^ com|)oundinir. treatinii'. or ])i‘ocessin:L:‘ of atiy ai'i.icle or 
material which is a iradi* commodiiv made or .<old bv anv inembci* 
of plaintilf federation, and tliat said letters. Xos. 1 to 31)0. do not 

disclose anv coididimtial li>l of customers of anv numiln'r of the 

• * 

plaintilf federation or any information with respect to any special 
markets oi- with respect N; any special triinsactions or policies made 
necessary by local conditions of any member of the plaintiff federa¬ 
tion not known to other members of the said federation. Defendant 

furtlier shows to the court that the onlv information in said letters 

% 

numbere<l 1 to relatinijf to trade ])rac-tices and merchandisiiii;* 
policies is concerned with those practices and policies which are in¬ 
corporated into and are a part of the .so-called code of ethics adopted 
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by plaintiff federation on April 16, 1925, Avluch said code of ethics 
appears at pages 134, 136 of Exhibit A to affidavit Xo. 1 of John 
Knox Arnold, and page 230 of Exhibit B to affidavit No. 1 
154 of John Knox Arnold, filed in this suit Mav 18, 1926, and 

« * 4 

that the said letters do contain evidence tending td prove that 
the nieinbers of the federation agreed among themselves that the 
various provisions of the code of ethics should be adopted and 
observed. Defendant further shows to the court that the disclosure 
of this evidence would not result in any damage to the members of 
the ])laintiff federation saving and except as disclosure of })Ossible 
unlawful conduct may result in damage. Against such damage 
defendant avers, on information and belief, an injunction will not 
lie. 

Defendant further shows to the court that letters numbered 1. 3, 
4. 6 to 12. inclusive, and 14 to 20, inclusive, called for in subptxma 
duces tecum served upon James Ford Bell and made in part the 
basis of this suit, do not contain any in formation ov communication 
with respect to any plan, appliance. foi*mula, or })rocess which is 
used for the making. i)reparing. compounding, treating, or processing 
of any article or material which is a trade commodity made oi* sold 
by Washburn-Ch'osby Company or any member of the plaintiff feder¬ 
ation. Defendant further shows to the court that the said letters 
numbered 1, 3, 4, 6 to 12, inclusive, and 14 to 20, inclusive, in the 
said subpo‘na diices tecum do not disclose a list of customers of the 
'Washburn-Crosby (\)m])any or of any member of the plaintiff’ fed- 
ei-ation. oi* disclose any information with ]*es])e(*t to any special mar¬ 
kets or with respect to any sjxecial transactions or policies made neces- 
sarv hv local conditions bv the Washburn-Ch’osbv Companv or bv anv 
member of the plaintiff’ federation not known to other members of 
said federation. Defendant fui’thcr shows to the court that the 
I.").*) only information in said letters 1. 3. 4. to 12, inclusive, and 
14 to 20. inclusive, relating to trade practices and merchandis¬ 
ing policies is concerned with those ]')ractices and policies Avhich are 
incorpoi-ated into and are a part of the so-called code of ethics 
adopted by plaintiff’ federation on April 16, 1925, which said code of 
ethics appears on pages 134, 135 of Exhibit A and page 230 of 
Exhibit B to the original affidavit of John Knox Aiaiold filed in this 
cause, and that said letters do contain evidence tending to prove that 
the '\Va.dil)urn-C’rosby C'ompany and the members of the plaintiff 
federCition agreed among themselves that the various provisions of 
the code of ethics should be adopted and observed. Defendant fur¬ 
ther shows to the court that the disclosure of this evidence would not 


result in any damage to the 'Washburn-Crosby Company or to the 
members of the plaintiff federation saving and excejxt as disclosure of 
possible unlawful conduct may i-esult in damage. 

Defendant denies that if the said letters and papers are produced 
in res]')onse to the .^jubpmnas duces tecum served ujxon said Husband 
they will be lost to the plaintiffs, as defendant is ready and willing to 
sti])ulate tlieir withdrawal from the recoi’d and the substitution of 
duly certified co})ies thereof. Defendant denies that the production 
of the said papers in response to tlie said sub})(enas would deprive 
plaintiff federation or its members of their property without due 
process of law. ; 
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Defendant denies that if the letters or other papers called for by 
the said suhpcenas contain any trade secrets or lists of ciistoniei*s that 
such secrets or lists of customers wouhl be revealed to the 
loG })ublic. since the Federal Ti-ade ('ommission act expressly ])ro- 
vides that defendant shall not reveal trade secrets or lists of 
customers. Defendant avers, on information and l)elief. that the 
injunction of the statute in this reirard will be strictly observed. De¬ 
fendant further avers, on information and belief, that if defen<lant 
j)ul)Iishes letters or documents which show acts done by members of 
the plaintiff federation to restrict competition in violation of law. any 
injury which may result therefrom would not be leiral injuiw. 

Defendant denie> that such h‘tters and paj)ers do not c-ontain 
evidence tending to show restrictions upon competition amoiiii the 
members of plaintiff federation, and shows to the court that such 
letters and ))ai)ers do contain such evidence. Defendant denies that 
])laintitfs have any reason to believe that if the said lett(*rs and 
])apers are producetl in r(‘sponse to said subp(enas. d(‘fendant will 
use and publish such huters and other laiptu’s or ])arts thereof or 
extracts tbei-efrom in any unfair or impi'oj)er maniu'r. and avers 
that if such publication as dcd’endant may mak(‘ injures oi- damaL'’es 
such plaintiffs with their customers or the public, oi- impairs the 
^00(1 will of th(* members of the plaintiff fedei’ation or tlu‘ confi- 
denc(* rt‘j)ostMl in the members of the plainlitt' federation by tb(*ir 
customers, it will be solely because* of the fact that such piibli<*ation 
by def(‘ndant disclosc's to the public and to customers of plaintiff 
f<‘deration that membi*rs of the said plaintiff fccU-ration have 
entered into understandiiiL^" or ari’anL^em(‘nts to substantially restrict 
conijH'tition amonn- tlu*mselv(‘s in violation of la.w. and that 
any injury flowinir fi-om such disclosure* is not h*<:al injury and 
affords no ^ii-ound foi* the* issuance* of the* injunction pra.ye'd 
l)e*fe*ndant further avers, on inlbi-mation and belie*f. that if 
disclosure* pre*ve*nt the* plaintiff federation from improvinir 
conditions in the milliiiir industrv bv such unde*i-standiin«rs and 
arranirements. it is this })urpose fe)r which the antitiaist laws we*re 
enae-te*d. 

Defendant denies that it will use* 
and papers e)r ])arts ihere*of as may 
alone* and unexplaine'd. to a e*onstrue*tion unfave)rable* ami disci’ed- 
itable to the plaintiff federation and its members, includinijr plain¬ 
tiff e*e)rporatie)n. e)r that it will suppress all letters e)r paj)ers or parts 
there'of tluit are* favorable* and e-reelitabie to the plaintiff fevleratiem 
or its members, or sue*h le*tte*rs and })a})ers as will tend to })reve*nt 
mi.<ce)nstruction or mislnter})retatie)n. 

Defendant denies that it will cause said letters and papers if 
proelucenl te) be used in any manner other than that authorized by 
law and by the saiel Senate Rese)lution IG^b and avers that if sue-h 
use re'sults in elestroyinir the ce)nfielence of the buyinir and e*e)nsum- 
imr public in the plaintiff federatie)n anel its membei’s. it will be 
solely becauM.* of the improper and unlawful acts of the said j)lain- 
tiff federation and its members revealed bv the .<aid letters and 
papers. 

Defeiulant denies that said letters and })apers contain })rivate, 
secret, and confidential information relating to the business of the 


i: 


> 4 


for. 

such 


and })ubli>h only siiv-h lettei’s 
be su>ce[)libl(*. when >tamlin'i: 
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members of the plaintiff federation, and avers that if their 
158 surrender by the plaintiff federation should destroy the con¬ 
fidence reposed in plaintiff federation b}" its members and 
slioiild cause its members to discontinue their membership, such 
resuil would How from the publication of the unlawful acts and 
practices of the members of plaintiff federation and otliers. as dis¬ 
closed by such letters and ])apers. 

Defendant denies that if the letters and j)apers called for by the 
subptenas duces tecum served upon A. P. Husband are produced in 
response thereto plaintiffs need be permanently deprived thereof, 
and avers, on information and belief, that it is common practice 
before the commission in taking! testimony to sti})ulate that copies 
of oritrinal documents [)roduced may take the place of the originals 
and the latuu* be returned to the witnesses. In such case the reporter 
would eithei' copy the docuim'iits or defendant wouhl have copies 
made. Defmulant olfei’s to do this in this instance should plaintiffs 
produce the diocumenis in I’esponse to its subpu'iias, and avers that 
such practice is lawful. 

Defendant avers that if plaint ill's Husband and Sims, and the other 
])ersons >ummoned as witnesses when ap[)earin<r in response to de¬ 
fendant's subpcx'iias. are i)ut to irreater loss of time and money than 
is compensated by mileaire and witness fees provided by,law. such 
loss is common to all witnesses appearinir in the Federal courts and 
does not constitute a d(*privation of liberty or property without due 
process of law. Did’endanl i> without knowledire or information 
wiielher plaintiff federation will dismiss plaintiff Husband if 
151) he jtroduces letters and papers re([iiired by the subptena dtices 
tectim served u])oii him. and a\‘ers. on information and belief, 
that if it does the injury indicted will be due to the action of the 
])laintiff federation and not to the action of the defendant. De¬ 
fendant ftirther avers that if plaintiff Husband responds to tlie law¬ 
ful process of defendant and is discharged therefor by plaintiff feder¬ 
ation. defemlant has not inflicted nt)on plaintiff’ Husband any le^al 
injury, and any daniaire which may flow, therefore, is damnum abscjue 
injuria. Defendant denies, upon information and belief, that any of 
the allegations of parairraph 20 of the amended bill of complaint 
show any irreparable injury which will or can be inflicted upon 
plaintiffs if this amended bill of complaint be dismissed and the 
defendant left to pursue its inquiry in the manner e.xpressely pre¬ 
scribed bv the Federal Trade Commission act. 

100 21. Defendant denies that in contemplation of law any 

daimiire will result from the acts and proceedings of defend¬ 
ant complained of and avers on information and belief that plain¬ 
tiffs have a plain, adequate, and complete defense to any acts and 
})roceedin<rs of the defendant under the provisions of the, Federal 
Trad(‘ C'ommission act. 

22. Defendant denies that plaintiff Husband and Simms or other 
officers of })laintiff' federation upon whom subjxenas have been served 
will or can be subjected to criminal prosecutions under the provi¬ 
sions of paracraph one of section 10 of the Federal Trade Commis¬ 
sion act if said subpamas are held valid and avers on information 
and belief that plaintiffs can prevent any possibility of criminal 
prosecution under the said provisions of the said section by appear- 
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in^ in response to the said subpcrnas and settinir np the same objec¬ 
tions to the jurisdiction of the commission and the validity of siib- 
pcrnas which it ui\ircs in this suit. In such case defendants’ only 
recourse is to aj)ply to the proper District Court in a civil proceedimr 
to compel witnesses to testify in response to the subixenas. and if the 
District Court hold that defendant is without authority in the 
j)remises or that the subpcenas invade any constitutional right 
ICl of the j)laintill's no subsecjuent criminal pros(‘cution can be 
biouirht. If the District Court hold that defendant has 
authority in the j^remises and that its subjxxmas are valid, no prose¬ 
cution can be succes>fully made* until plaintilfs have again refused to 
testify. If plaintiti’s <iecline to take this clear means of avoiding any 
criminal prosecution an<l refuse to aj)pear at all. they can not be 
heard to complain if prosecuted for wilful refusal to appear. De¬ 
fendant further avers on information and belief that in any such 
criminal prosecution plaintilf can set up every defense which is here 
urged by them as the basis of this suit. 

Defendant denic's on information and belief that the penalties 
provided by the first j)aragra{)ii of section 10 are so exce.ssive and 
har.sh as to recjuire the inter])osition of the court of etpiity to prevent 
j)laintill's Sims and Husband or otliers u])on whom subjxpuas have 
been starved from incurring tin* risk of their imposition by even a 
wilful and absolute refusal to a})pear in response to the subpmnas. 
As averred in the j)receding paragrapli. if they appear and set up 
defense urged by them in this proceeding no criminal })enalties under 
section 10 can be inflicted. 

102 Defendant avers therefore that the statute affords plaintiffs 
a complete remedy and an opportunity to save themselves any 
infliction of criminal penalties. 

Defendant denies tliat plaintiffs are threatened with a multiplicity 
of suits by defendant or that plaintiffs have any cause to believe 
that if the said subpeenas of the Federal Trade Commis.sion are 


not obeyed it will bring, or cause to be brought, again.st plaintiff 
federation, its members, and the individuals subpeenaed by it a 
multiplicity of suits under section 10 of the Federal Trade Commis¬ 
sion act to enforce the penalties therein j)rovided. Defendant avers 
that it has made no threats of invoking any penalties against plain¬ 
tiff. its members, or the person subpeenaed by it under said pro¬ 
visions of said act. or any other authority, or that it purposes to 
threaten them with any .‘inch penalties. 

Defendant avers that tlie provisions of the second and third para¬ 
graphs of said section 10 do not apply to a refusal to ol)ey a subpeena 

issued bv defendant. Defendant fuiTher avers that it has not issued 

* 

any order again.st plaintiff, or its membei*s. wliich could subject 
defendant, or its members, to any penalty under the said paragraj^hs 
two and three of said section 10 of the Federal Trade Commi.ssion 


act. Defendant denies that plaintiff has been threatened by 
1G3 defendant with the penalties of the first paragraph of the 
said section 10. or that plaintiff has reason to believe that 
defendant had other purpose than to proceed, in the event that its 
subpoenas were disobeyed, in the proper District Court of the United 
States for an order commanding obedience thereto. 
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23. Defendant denies that j^aintiffs are threatened with a mul¬ 
tiplicity of suits by defendant or that this court of equity has any 
jurisdiction on this ground to enter the injunction prayed for. 

24. Fintlior answering, defendant avers that bill of complaint 
herein involves solely the question of the rijrht of defendant to secure 
by subpeena duces tecum documentary evidence and testimony in an 
investipition under section 0(d) and the provision as to the right 
of subpoena under section 9 of the Federal Trade Commission act 
applicable thereto. The witnesses subpoenaed under them,; plaintiffs 
Husband and Sims, and the intervenors Bell and Davis; have no 
official relation to plaintiffs and are subpoenaed only as individuals 

and as olHcers of corporations to produce evidence on the sub- 
104 ject specified in subpamas relating to the activities of other 
corporations as well as ])laintiff's, under investigation, within 
the purview of section 0(d) and of the said Senate Resolution 103, 
and plaintiffs cannot be heard to complain because of any alleged 
injury which threatens them, whether the commission in issuing the 
subpamas has exceeded its powers or not. Defendant further shows 
to the court that the witness Roos lias alreadv written the defendant 
expressing his willingness to appear and testify. 

2"). That the plaintiff has a plain. ade(iuate. and complete remedy 
at law and that defendant in all matters and things complained of 
herein has acted within its powers and jurisdiction under the Federal 
Trade Commission act. 

FuDEiavi. 'FnADi: Commission, 

Defendant. 

Bv Bayaiu) T. Hainek, i 

Adiuen F. HrsicK. ; 

James T. Clark, 

Its Attorneys. 


District of Columbia, ss: 

I. J. F. Xugent, on oath sav that I am chairman of the Federal 
Trade C'ommission, defendant herein, and that I have read the fore¬ 
going answer and know the contents thereof, and that I verily 
believe the matters stated in said answer to be true. 

J. F. Xugent. 

Sworn to before me this 22d dav of June. 1020. ; 

fsE.vL.] Luther H. Waring, Notary Public. 

^ly commission expires July 20, 1927. 


lOo Affidavit No. 1 of John Kno.r Ariiold 

Filed iMav LS. 1920 i 

Distrk't of Columbia, .s'.*?.* 

John Kno-x Arnold, being duly sworn, deposes and testifies as 
follows: 

I live in Washington, D. C., and have been a special agent of the 
Federal Trade Commission for more than ten years, engaged chiefly 
in investigations relating to alleged violations of the antitrust acts, 
which investigations in most cases were made in response to resolu¬ 
tions of the United States Senate. Since 1919 I have been examiner 
in charge of various investigations made by the commission. I am 
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at the present time, and have been since Xovember ‘ih. 1924. e.xam- 
iner in cliarire of an inve>tiiralion beinir conducted bv the Federal 
Trade Comm >sion into tiie flour miUin<r industry, mv duties bein«r, 
under th(‘ direction of Francis Walker, chief economist of the com¬ 
mission. and of W. H. Stevens. assi>tant chief economist, to 
])repare plans for the investigation and to supervise the investi<ratory 
work fd aiif(*nls of tin* eommi>sion enijfaired on tliis :nve>ti^ation. 

'rill* exi-iinir inve-tiLCti ion of the flour rn’lliiiL^ industry originated 
in Senalr Ke-oliitiou pt:’. (Si\ty-(Mi:hth ('oni:r(‘». !ii-.-t >t‘ssion). 

ad(»J>Ied K<‘i)i-!ia?‘v i<'». Il'iM. which d lectcd the Fedci'al I I’ade C'om- 
mi>>lon to make :in invc>tiuation of certain spi*ciiie<l matlei'> and into 
alleii'ed violation- of the ant'trU'-t act- in the* pro* iiict :on. d :>t rtbut ion. 
Iran.-porlatitm. ami >ale of tloni-. ()n May ~k 1924. the Federal 'Trade 
(’ommi.-- on adojUed an order directj;.. chief (‘coiionimt to pro- 
c(‘(m 1 wit!) tlic invoti^al ion iindtc!- Stuiatc* ion H'd a- could be 

dom* with the men and money availal)le. 

()n Nh'Vemhe)* 12. T.*24. I. the alliant. a> >pec:al :iecnt of the Federal 
d'j'ade (’ommi''>ion. -ubmiited a memorandum to the clnef economi>t 
of ><aid conimi''^io»i repot t 112 that information Inid come to my 
alteiilioii wiiich imlicaled j>ro!>aolc rc'-train!> of competition throu 2 h 
varioii- naiioiiai. -ecimnai. an! .'^lale milh-r- a>-ociation- .-inci* 
()ctohcr 12. I92->. ()n Xovemh(>r Id. 1‘92!. I wa> n>truct(‘d by tlie 

cidef economi.-l of the commi.-sion to inve.-tiifate competitive condi¬ 
tion- in the lioitr mdlinn' indu-try. under Senate Ke-o!ui:on P''). at 
(’oluniiiu.-. ()liio. :ind other point-, f )n November 24. P.>24. as 
P>t'> a re>uli of -u<-h inve-tinat on. I -ubtuitled a meimu’andum to 
tlie ch'cf ec(jt!omi't of tlie comun-.-iou --une’e-tinuf the* advi-a- 
bility <»f l)c;!-innin2‘ immediately th<* in\e-ii^ation under Scnat(‘ 
Ke.-oiutioii P»-> covertn^' the matter oi the po.-- l)l(‘ (‘.xi-ttnaa* of airree- 
ments. und(‘r>tan<lin2>. and coojau'alion by and amon<r millers' a.sso- 
ciaiion- and their niemhci's rc2'ai-din2 re.-triciion of compiuition by 
cutlinn' down production, by lixin2 uniform co>ts of })roduction, by 
fixing: lit) form c«)nver.-ion co-t-. by lixine- dill'ei-enii:jls on tin* various 
>i/.es of package.", bv iixinn" cai'rvinn' chai* 2 es for floui* .-old but not 

4 i « » 

yet delivered, by chiiririn^ whejit ;iml packap’^ into costs at marki‘t 
j)rices in.-teadl of at actual co-l-. by ti.xin^ sales pric(*s. by tixiuir 
])rofits per lairrel. and by the use of a so-called A H (’ plan in con- 
lUM-tion with sellinef pim-e." and profits. 

On November 2(). 11*24. I wa> tle.'iirnated examiner in charge of the 
inve.'^tination of the flour millinir industrv bv the chief economist 
of the comnii.‘'sion. and a number of as.-istants were a.'^si^netl to the 
investi^ation to as-i>t in carryinj 2 on tlu* work. On December 1, 
1924, I drew up a set of instructions for airent.'- assigned to do field 
work on this investigation, these in^tructions bein<r approved by the 
chief economist of tlu* commi>.-ion and conlainin2, amonir other in¬ 
struction."'. tlu‘ kind of infoiination which was to be secured by the 
aixents in interview s with the secretaries of various millers a.s.sociations 
and in the examination of files, where permitted, this information 
bein2 as follows: ** To secuie evideiu-e of any airreements. under- 
standin<rs. or coopt*ration by and amon^ miller.s' a.ssociations and 
their members re^ardinir the restriction of competition by cuttinir 
dow’n production; fi.\in<r uniform co.sts of production; fixing uniform 
conversion co.sts: Hxin<r dilferentials on the various sizes of packages; 
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fixing carrying charges for flour sold but not yet delivered; charging 
wheat and packages into costs at market prices instead of at actual 
cost; fixing sales prices; fixing the amount of profit per barrel; the 
use of the A B C plan." 

On or about December 1, 1924. four agents of the commission, 
namely, F. X. Patterson, AVilliam B. Horne, Charles T. Windle, and 

^ / f / 

Frank Ei'win. beiran the iiivestiiratioii of various millers'associations 

/ V , • 

in (lifl'erent parts of the country under the above instructions. Dur¬ 
ing the month oi' D(*ccml)er, 1924, the activities and methods of the 
following millers* sissocir.tions were' investigated unde’- the above 
instructions by the above-nameil agents of the Federal Ti'ade t'otii- 
nii^sion: w'-^outlieastern ?dillers Association, Nashville. Tennessee; 

Southwestern Hillers Leairue. Kansas Citv, Missouri ; ■ Northwest 

« • 

Spring Wheat Millers Club, Minneapolis. Minnesota; Southern 
Minnesota .Millers (.dub, Minneapolis. Minnesota: iMiiinesota iMiiiers 
Club. Minneapolis. ^Minnesota: the Millers Club. Minnea[)piis. Minne¬ 
sota: Ivansas (dtv Millers Club. Kansas Cdtv. ^^issotlri: Ivansas Mil- 

« %/ / < 

lei's C'lub. '\\'i<-hita. Kansas: Oklahoma Millers Leagued Oklahoma 

Citv. Oklahoma: and other millers' associations^ 

* 

As a result of information secured bv the agents of the Commission 

in the work described above it was deemed necessary to extend the 

%/ 

investigation to cover the corporate ineml'ers of millers' associations, 
and for this purpose a new set of instructions for field agents was 
])repared by me and approved by the chief economist of the com¬ 
mission, on or abotit January S, 192.“). th(‘se instructions covering 
information to be secured throtigh interviews wdth and examination, 
where permitted, of the records oi’ various corjtorations en- 
IGT gaged in the manufacture, sale, shipment, and deli\ery of flour 
in interstate commerce. Part of these instructions of danuary 
8. 1925. follow: ** The purpose of this part of the work on the bread 
investigation is to secure information showing the extent and meth¬ 
ods of price fixing, price maintenance, and price discrimination in 
the sale of wheat flour and its by-products and also the develojnnents 
in the direction of mono})iy and concentration of control in the mill¬ 
ing industry, and all evidence indicating the existence of agreements, 
conspiracies or combinations in restraint of trade, as directed by the 
Senate in Senate Resolution 16d (GSth Congress, 1st session). The 
period to be covered by the investigation is from July 1, 1923, to 
date. The matters to be covered in interviews and in the examina¬ 
tion of files are: Curtailing production, figuring costs and prices on 
12-hour day; uniform costs of production; uniform conversion costs; 
uniform carrying charges of flour sold but not vet delivered: charg- 
ing wheat and ])ackages into costs at market prices; differentials on 
various sizes of i)ackages; differentials on various brands or g!*ades 
of flour: fixing selling prices; price maintenance; fixing the profit 
per barrel: use of A B C plan, including tabulations of proportions 
sold under A, under B, etc.; e.xchanging selling prices among mills 
direct, or through associations: discrimination in prices between dif¬ 
ferent customers, especially to baking companies; cooperation among 
millers, brokers, and jobbers affecting prices." Attached to these 
instructions was a list of companies to be investigated, each of these 
companies being engaged in interstate commerce in the sale, ship¬ 
ment, and delivery of flour as is shown bv admissions of officers of 
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at the present time, and have been pinee November 'iG. 19*24, exam¬ 
iner in charge of an inve>tiiration beinu: conducted by the Federal 
Trade ("omm >sion into the flour miHin<r industry, my duties bein<r, 
under the diri*ction of Fi’ancis Walker, chief economist of the com¬ 
mission. and of W. 11. S. Stevens. a>si>tant chief economist, to 
prej)are plans for the investi<ration and to supervise the investigatory 
work of aircuits of the eomniission eniraired on this invotiiiation. 

'ria* exi.-iinir inve-tiL'‘:ii ion of tiie flour in'lliiiL'’ indiisti-y oi'iirinated 
in Senate Ixe.'olution !<)"• {Sixtv-eii:hth ('oni:-i(‘>>. tii^t session), 

adopted F»‘i)rii:n-y b*. It'iM. wiiich »1 ieeted the Federal C'om- 

mi>>lon to make an inve>tiiial:on of certain speeiiied matl(‘r> and into 
alleii't^d violations of the anti;ru«'t act" in tlu* pro*luetion. distribution, 
transportation, and sale of tlonr. ()n May *>. I'.rji. the F(‘d(M-al 'Trade 
(’onuids' on adojjled an order diia'cCni: its chief (‘cononiist to pro- 
(•('(‘<1 with the invest lira I ion under v'^enate Kc^-olution as could be 

doiK* with tiie nn-n and money available. 

()n X<'Vem!M*r 12. 11*24. I. ilu' alliant. as special auvnt of the Fed(‘ral 
'Trade ('omnii"s:on. "ubmiitcd a ni**!nor:nidum to tie* cliief t'C()nonii>t 
of said commis"ion rc*pori n<r‘ that infornuition iiad come to my 
attention widcli indi'-alcd jtrohahlc re^t raint s «if compet it ion throuirh 
varioii" naiionai. "eclionai. an 1 .'^tale mii'er"' as'-o<-iations since 
()ctober 12. r.>22>. ( )n November U). 192 1. I was imtructed by the 

chief economist of the co’umission to investiirate competitive condi¬ 
tions in the liour miHimr indii-trv. iindci- Senate Ke^olulion at 

(’oliimhiis. ()hio. and olhei- points. ()n Xovemlx'r *24. 11*24. as 
I()<) a la'siiii of si:<-h !n\estinat on. I siibmaied a memorandum to 
tin* ciiM'f economi"! of the commission "Uirir»‘stincf the jidvisa- 
bility of bcLdimini:’ imm'‘di;iu4y the investiL^'.tion iindm’ St‘n;it(‘ 
Kcsoliition 1<>2» covi'inuir' the m.aller oi the poss bh‘ (*xisl(‘iu*t‘ of airree- 
ments. uni h'rst itndiHITS, and cooperation by and iimonir millers' asso¬ 
ciation" and their members lamardimr restriction of comj)etition by 
ciittiui:' down production, by lixiiiL^ uniform costs of production, by 
fixiuL'’ liu form conversion costs, by lixiim’ ilili’erentials on the v;irious 
siz(.‘s of packatres. by lixinir carryiiiir' charges for Hour sold but not 
yet deliveiaxl. by chaririiiL^ whiaat and packairc" into costs at market 
j)rlces :nsi(‘adi of at iiciiial costs, by lixiiiir sales pr!c(‘s. bv lixinir 
))rofits per bariad. and by the use of a so-called A B (' plan in c()n- 
nection with selliiiiT prices ;ind profits. 

On November 2(). 1924. I w;is desitrnated texaminer in chartre of the 
inve.stillation of the flour millinir industry by the chief economist 
of the commission, am I a numbtu- of assist :ints were assigned to the 
investigation to as-ist in carrvinir on the work. On December 1, 
1924. I drew up a set oi instructions for aifents assiirned to do field 
work on this investiiration. these instructions beinir approved by the 
chief economist of the commission and conlaininif, anion<t other in¬ 
structions. the kind of information which was to be secured by the 
atrents in interviews with the secretaries of various millers associations 
and in the examination of liles. where permitted, tliis information 
beiiiiz as follows: **'To s(*cuiv evidence of any agreements, under- 
standinir>. or cooperation by and amonir millers' associations and 
their members reiiardinc: the I’estriction of com])etition by cutting; 
down production: fixin<r uniform co.^ts of production; fi.xin^ uniform 
conversion costs: fixinir dilierentials on the various sizes of packages; 
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fixing carrying charges for flour sold but not yet delivered; charging 
wheat and packages into costs at market prices instead of at actual 
cost; fixing sales prices; fixing the amount of profit pei* barrel; the 
use of the A 13 C plan.’’ 

On or about December 1. 1924. four agents of the ■ commission, 
namely, F. X. Patterson, William 13. Horne, Charles T. Windle, and 
Frank Erwin, began the investigation of various millers’: associations 
in diflerent parts of the country under the above instructions. Dur¬ 
ing the month oT December. 1924. the activities and methods of the 
following iniilers' a.ssociations were investigated under the above 
instructions bv the above-named airenls of tlie Fcdeial Trade Com- 

ft. « 

mi^.^ion: Southeastern ?»Iillers Association, Xasiiville. 'rennessee; 
Southwestern iMillers League. Kansas (hty, Missouri* Northwest 
Spring Wheat Millers Club. -Minnea})oils. iMinnesotti; Southern 
Minnesota .Millers Club. Miniicapolis, i\iinnesota: Miiuicsola Millers 
Clulj, Minnea})oiis. Minnesota: the Miller.-; Club. iNlinneappIis. Minne¬ 
sota: Kansas Chtv iNlillers Club. Kansas Citv. Missouri: Kan.sas iMil- 

ft ft/ / . 

ler.s (dub. AVichlia. Kan.sas: Oklahoma Millers League^ Oklahoma 
Citv. Oklahoma: and other millers’ as.sociations/ 

ft 

As a result of information secui-ed bv the agents ol' the comtnission 

ft ^ 

in the work described above it was deemed nece.ssarv to extend the 

ft/ 

investigation to cover the corporate meml'ers of miliers* associations, 
and for this purpose a new .-el of instructions for liehl agents was 
prepared by me and approved by the chief economist of the com¬ 
mission, on or about »Ianuai-y S. 192.'). th(‘se instructions covering 
information to be secured through interviews with and e.xamination, 
where permitted, of the records of various corporations en- 
JG7 gaged in the manufacture, sale, shipment, and delivery of flour 
in interstate commerce. Part of these instructions of January 
8, 1925. follow: ** The purpo.^e of this part of the work on, the bread 
investigation is to .secure information showing the extent and metli- 
ods of price fixing, price maintenance, and j)rice discrimination in 
the sale of wheat flour and its by-products and also the developments 
in the direction of mono})ly and concentration of control in the mill¬ 
ing industry, and all evidence indicating the e.\i.-;tence of agreements, 
conspiracies or combinations in restraint of trade, as directed by the 
Senate in Senate Kesolution l(v3 (()8th Congress. Lst se.ssion). The 
period to be covered by the investigation is from July 1, 1923, to 
date. The matters to be covered in interviews and in the examina¬ 
tion of files are: Curtailing production, figuring costs and prices on 
12-hour day; uniform co.sts of {)roduction: uniform conversion costs; 
uniform carrving charges of flour sold but not vet delivered: charg- 
ing wheat and packages into costs at market prices; differentials on 
various sizes of packages; differentials on various brands or grades 
of flour: fixing selling prices; price maintenance; fixing the profit 
per barrel: use of A 13 C plan, including tabulations of proportions 
sold under A, under B, etc.; exchanging selling prices among mills 
direct, or through associations: discrimination in prices between dif¬ 
ferent cu.<tomers. especially to baking companies: cooperation among 
millers, brokers, and jobbers affecting prices.” Attached to these 
instructions was a list of companies to be investigated, each of these 
companies being engaged in interstate commerce in the sale, ship¬ 
ment. and deliverv of flour as is shown bv admissions of officers ox 
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these conipanies and of jobbers, brokers, mill agents, and branch 
hoiis(‘s sellinir and disiributiiiir the flour of these companies in the 
more important lloui’ markc'ts of the countiy. wliich admissions and 
slat(*nienls are in th(‘ lik*-' of tlu* defendant. Each of these companies 
was a member of (»ne or moi'e of the vai'ious millei's* associatic'iis 
aliH'ady invt'siicrated and. also, in mo>t (•a>es. of the Millers* National 
Fedei'ation ’.\hich. at that lime, iiad not yet been invt'stiixated. Other 
insti-uctions irivtui to the airents of the (•ommis>ion on January s, 
in i(;u with tin* i!'.ve>iiiratioii of tlu‘.'e companies called 

for information as lo daL and Slate of incorporation: j)rice cluinires 
in iloiii’: ju-:ee chauire> hi {)ackaoe> purchased: names of princi[)al 
ofiicials and employee^ hainilinu: sah*." of flour: and list of States into 
which bulk of flour and feed is sold and shipped. From time to 
time tin* ai^ents \V(*re in>tructed to se<*ure otluu* infoi’ination deemed 
necessary lo complete oi' explain tin* data beinir obtaiiU‘d. 

On January liJ. whik* the inve^tination of the companies 

describ(‘d aliovt* was in pronress. Sydney Andei’son. Representative 
in C'onnre>s from .Minrn‘>ota. ’and president of the Millers* National 
Fe<leration. ('hicairo. Ilk. called at the office of the chief economist 
of the (-(unmission renardinn the inveslipition of comi)etitive condi¬ 
tions in tin* flour millinn iinlusti-y. d'hosi* pr(*>ent in the chief econ¬ 
omist *s ollict* wt*re Dr. Francis Walker, chief economist. Dr. IV. H. 
S. Stevi*ns. a»istant chief economist, and John Knox Arnold, the 
affiant. (*xaminer in charne of the flour millinn investination. Mr. 
Anderson staled that he had been informed by some members of the 
Millers* National Fedei-ation that agents of the commission had made 
reijuests to examine tik*s of correspondence of such membei’s with 
the Millers* National Federation. Mr. Anderson stated that his 
j)ur})ose in calling at the office of the commission was to find out what 
infoiunation was desired in regard to the activities of the Millers’ 
National Federation, and that if he were informed as to what infor¬ 
mation was desired on this subject he would be willinir to furnish 
such information himself. Mr. Anderson stated that the attorney 
for the Millers* National Federation would ])robably advise members 
who aj)plied for advice that the commission had no ri^ht to examine 
their Hies, especially where no charires of any illeiral activities were 
made. 

1(>S d'he following! corporations, ainonir others, eiiiraired in the 
sale, shipment, and delivery of flour in interstate commerce, had 
been or were beinir investi^ate<I by airents of the commission prior to 
February 1<). p.rj;): ('ommander MillinirCo., Minneapolis. Minnesota: 
Hubbard MilliuL^ Co.. Mankato. Minnesota: Kansas Flour Mills Co., 
Kansas City. Missouri: Kansas Millinir Company, Wichita. Kansas; 
Midland Flour ^lills Co.. Kansas City. Mis.^ouri: Pillsbury Flour 
Mills Co.. Minneapolis. Minnesota: Russell-Miller Millinir Co.. !Min- 
neapolls. Minne.Mna. 

Durinir this investiiration I made visits to the offices of the Millers’ 

* V __ 

National Federation at Chicairo, Illinois, from February 10 to Febru¬ 
ary IS, 102;*). between the hours of 9 a. m. and o p. m., and ajrain 
on February li.”). 19:?r). dealinir wholly and entirely with A. P. Hus¬ 
band, secretary-treasurer of the Millers* National Federation, who 
was ])ersonally })re.'<ent durinir the entire time that I was in the offices 
of the said federation. No other airent or representative of the 
commission was present durinir any portion of this period. 
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On February 10. during niy first interview with said A. P. 
Husband, I informed him that the Federal Trade Commission was 
makin<r an inve.stiL^ation of the fiour-miUiiiir industry, as directed 
by Senate Resolution 1G3 (Sixty-eiirhth Congress, first session), and 
that in oi-der to answer this resolution it was necessary to secure 
certain information from the federation. esi)ecially information with 
reiiai'd to price fiximr. price maintenance, price discrimination, and 
any airreements. conspiracies, or combinations in restraint of trade. 
I then handed Hr. Husl)and a print(‘d copy of the Senate resolution. 
Hr. Husband incpiired if there were any char<res airainst the federa¬ 
tion or airainst himself. I replied that there were no charges in a 
lenai j^ense. but that this was an investiiration under .section (>, para- 
irraph d. of the Federal Trade Commission act, the Senate of the 
ITiited States havini:' directed the commi.'^sion to investiirate and 
repoi't tin* facts relating to alleired violations of the antitrust acts. 
I infornuHl Hr. Husband that I had reason to believe that the 
Hiller.C National Federation was l^'inir used as an instrument to 
restrain competition in the .'^ale of flour in interstate commerce. I 
then reque.^ed copies of certain records of the federation, such as 
minutes and proc(‘edin^s of metninirs and bulletins, and there were 
furnished by Hr. Husband, toirether with other papers not requested. 
The fui-nishinir of these pajHU’s took up the period fromi February 
10 to Februai-v IS. inclusive. Hi-. Husband not only made no 

objection to furnivshin^ these documents but .stated that although 
lie had been advi.sed that the commission had no lepd to 

demand the production of them, still as the federation had nothing 
to conceal he had no objection to furnishin<r ^uid copies. 

On Friday. February 18. lOi^r). I requested Hr. Husband to permit 
me to examine the minutes of the meetinirs of various jiroups of 
millers held throu^rhout the United States in the fall of 1924, which 
were attended b}’ Sydney Ander.son, president, and A. P. Husband, 
secretary of the federation. Hr. Husband admitted thitt he had 
Avritten these minutes, but stated that he had sent the only copy in 
exi.stence to Sydney Anderson, president of the federation. Mr. 
Husband stated that he had devstroyed the notes from which the 
minutes were written up. 


On tlie same day—that is, February 13, 192.')—I recjuested Mr. Hus¬ 
band to let me examine the corresjiondence files of the federation, 
and this request was immediately granted, although Hr. Husband 
airain stated that this was voluntary on the part of the federation, 
as he had been advi.'^ed that the commission had no ])ower to enforce 
an examination of this correspondence. Hr. Husband then pointed 
out the file ca.ses and the file boxes containing the correspondence of 
the federation, its officers, and committees for the years 1923 and 

1924 and the month of danuarv. 1925, and it was arranged 

* • • 

169 that I was to select the folders containing the correspondence 
to be examined. From February 13 to February 18,1925,1 thus 
selected folders from the files of the federation covering the period 
July 1, 1923, to January 31, 1925, and examined the letters, telegrams, 
and memoranda therein while seated in Hr. Husband’s office at the 
other side of his desk, so that he .saw plainly what I was examining 
and what I selected—the letters, telegrams, and memoranda put 
aside—as well as those returned to the files. The letters, telegrams, 
and memoranda put aside were listed by me in a numbered list to 
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correspond with pencil numbers placed at the bottom of the papers 
above described, the list showinir the number, dale, to and ii*om 
whom, and a few key words covering the subject matter of the 
letters, telegram, or memorandum. Twice every day at about twelve 
o'clock and at about live o'clock I lianded Mr. Husband the batch 
of letters, teleirrams, and memoranda I had selected duriiii: th(‘ fore¬ 
noon and afternoon of the d:iy. I thus >elected and listed letters, 
teleirrams. and memoiaiula. numbered in |)encil in the lower riLdit- 
hand corner, from 1 to oUO. At llie end of the first day—that is, 
on Fridav. Februarv tin- Fi—I handed in a batch of documents I 

• 4 

had selected relatiiiL^ to aliened violations of tin' antitrust laws under 
Senate Kesolution lt»t‘). am} 1 placed a hand-written note on the front 
of this batch of letters, teh'ii’ranis. an*I i.u'moranda to tlu‘ (dlect 
“Copies of ih(‘s(' pa.pers will b(‘ reqiiiri'd lat(‘r." A day or two after 
this 1 re(jue>i(‘d .Mr. Husband to change the word “will" in this 
note to “may." so that the note would read: "Copies of these h'tters 
may be recjuired Iat(*r." ()n Satttrday. Fi'bruarv 11. while 1 

was e.xaniininn' and lisiinir tlie letters, teh'irrams. and numioranda in 
the Oiiice of the. federation. Mr. Husband asktal me if I was copyinir 
the letters. I told him that I was not copying them, but that I was 
makinn: a list .show ing: the date, to and from whom, and a few k(‘V 
words c(>verinn’ the subject matter of tin* ietter. Mr. Husband said 
it looked to him like T was copyinir th.e letii‘rs. I showedl him the 
li.st of h'tters which T had in my hand. Ih* examined ilu* list care¬ 
fully and ])ass(‘d it back to im* with tlu* r(*mark. “ You write a much 
larirer hand than I do." 'riieri'afler 1 continued listinu' the letlt*rs. 
teleirrams. and memoranda for thi\‘e or four days more, and Mr. 
Hu.sband rai.sed no objection, althouu'h Ik* was seat(‘il a<*ross the ilesk 
from me pra(‘tically all the time, watchiiiir what 1 was doinu*. as in 
fact lie had been watchinir from the first day. On February IS. 

havinij: finished examininir the letters, teleirrams. and nu*mo- 
randa jiertineiit to this investiiration. I re(iuested Mr. Husband to 
permit me to make copies of the three hundred and ninety l(*iters 
that I had selected. Mr. Husband stated that he did not have 
authorit.v to permit me to make copies of these pajiers. but must 
pur the matter up to Fdwaial S. Koirers. attorney of the fedei-a- 
tion. 'When I returned, a week later—that is. on February •io. If^'J.*)— 
for a decision on the mattei* of securinir copies of the letlc'rs and 
papers. Mr. Husband handed me a letter directed to the Federal 
Trade Commission and siirned by Sydney Anderson, j^resident of the 
federation, refusinii' to furnish copies of the papers or to permit 
co])ies of them to be made by me. 

On February 18, 19*2o. I had re(|uested ^fr. Husband to let me 
have for examination letters from .seventv-six millers, these letters 
beinir in respon.se to a schedule on uncommercial })ractices .sent out 
by the Millers’ National Federation in December. 10*24. Mr. Hu.s¬ 
band replied that these letters had not yet been tiled, as they were 
still receivin<r c*onsideration. On February 20 , 1025. I airain re¬ 
quested permission to examine these seventy-six letters from millers 
rej)lyinir to the schedule on uncommercial practices, but Mr. Hus¬ 
band refused to permit examination of these letters, .sayinir tliat 
he understood that this matter was also covered in the refusal of 

!Mr. Anderson, contained in his letter of Februarv 24, 1025, described 

* % 

above. 
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ITO The three hundred ninety letters, teleirrams, and memoranda 
examined by me in the files of the ^lillers’ National Federa¬ 
tion and called for in one of the two subpoenas duces tecum served 
upon A. P. Husband and made, in part, the basis of this suit, which 
subixenas I have read, relate to the activities of the Federation, its 
olHcers. directors, ami members, and of the olKcers and employees of 
such members, and of othei's, in furtherance of existing aj^reements, 
understandintrs. or coopei’ation, which have a dangerous tendency 
to brin^ about restraint of trade in tlie sale of flour in interstate 
commerce. 

Afier February 10. lO'i.*). the investijiation of millinii: companies 
continued until ai)out March IG. 10*25. the following beinix some of 
the comj^anies visited by tlie aireiUs of the commission (lurin<x this 
})eriod: Aunt demima Mills Co., St. Jose])h, Missouri : Bernliard 
Stern cJc Sons, Inc., ^Milwaukee, Wisconsin: Duluth-Superior Milling 
Co.. Duluth. Minnesota; Federal Mill c'i Elevator Co.. Inc.. Lock- 
j)ort. New York; Larabee Flour Mills Corp., Kansas City, Missouri; 
The d. C. Lvsle Millimr C'o.. Leavenwoi-th. Kansas; New Era Millinjx 
Co.. Arkansas C'ity, Kan.sas; Washburn-Crosby Co., ^Minneapolis, 
Minnesota; Wichita Mill t'c Elevator Co., Wichita Falls,-Texas. 

Many of the milling companies visited during the period between 
danuarv n)*25. and March IG. 1025. rcd'used to fui*nish information 
()!• to permit examination of theii* lecoi’ds. Tlierefore copies of spe¬ 
cifically describ(‘d letters, telegrams, and memoranda relating to the 
suhiects under investiiration and to alleged violations of the anti- 
trust acts wei*e reciuested during May and .June, 1025. from each of 
a number of milling companies engaged in the sale, shipment, and 
delivei-y of floui* in intei’state commerce, these papers being requested 
through F. X. Patterson, a duly authorized agent of the Federal 
Trade ('ommission. who handed to each of tliese comj^anies a memo¬ 
randum containing a list of the papei’s requested. Among the com- 
])a:d<‘< that were n‘<}ueste<l to furnish copies of specified |:)a])ers and 
who refused eithei' to furnisli co])ies or to permit copies to be made 
weiv: Wasi'.burn-v'rosby Co.. Minneapolis, Minnesota; Pillsbury 
Flour Mills Co.. Miniu‘aj)olis. Minnesota; Kussell-Miller ^Idling Co., 
iM:nneapolis. Minnesota: Kansas Flour Mills Co.. Kansas City, 
^li'ssouri: Kansas Milling C'o., Wichita. Kansas; Federal Mill S: 
El(‘vator Co., inc., Lock})ort. New York. 

lit March, 1G25, it appearing that the various milling companies 
investigated were engaged in activities furthering the adoption of 
])ractices whicli. if adopted, would tend substantially to lessen com- 
j)etition in interstate commerce, a form for the re])orting of costs 
and |)rofits of flour milling comjtanies was prepared and ,approved 
by LeClaire H(K)ver, acting chief accountant of the Federal Trade 
C'ommission, and by Francis Walker, chief economist of the Federal 
Trade ('ommission. and sent out to more than 1,000 milling com¬ 
panies, m(‘ml)ers either of the Millers* National Federation, or of 
other associations, or of both, in the milling industry, with an invi¬ 
tation to coopei*ate with the commission by filling out these forms 
and returning them to the commission. One of the 2 )urposes of this 
part of the investigation was. and is. to ascertain the effects of any 
activities by milling companies or associations relating to alleged 
violation of the antitrust acts upon the costs and profits of the 
member companies of these various associations. 
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171 CIiaj)t(‘r ITT of “Preliminary report of the Federal Trade 
(.'ominission on the Hour milling industry, dated May 10*2(5, 
in response to Senate Resolution KWi ((hSth C'on^ress. 1st st'ssion) 
submitt<*d hy the comniission to the Senat(‘ on May 7. 10*2(). is at¬ 
tached to this athdavit and marketl “ Kxhihit A." I })repared the 
text of this entire chapter for the coniinis>ion‘s consideration. All 
quotations therein from lett(M-s, teh^Lframs. minutes, and reports of 
proceedinirs and bulletins of the Millers’ National Federation, and 
from all letters and documents (pioted from therein, and those parts 
of the text identifyinir th(‘ minutes, proceedings, and bulletins 
(pioted from and also identifyinir the writers and addressees of the 
letters and teleirrams are made a part hereof. I aflirm that all minu¬ 
tes and reports of proceedinirs. bulletins, and letters of the Millers' 
National Federation, ami all other letters and teleirrams which are 
quoted from in whole or in part in the .sai«I chapt(*r were secured 
by the defendant in the course of the inv(‘stiiration herein dei^cribed, 
from plaintitf. from companies memluu-s thereof at some time since 
October 12. l‘.)2^h or from other associations of millers. All minutes, 
reports of meetinirs. and bulletins of the j)laintiir (pioted in whole 
or in part were supiilied defendant by jilaintilf and represented as 
official papers of })Iaintiir. All letters and tel(*L^rams were supplied 
the defendant by the respective writers or reci})ients. (\)pi(‘s of the 
entire letters. tel(*irrams. bulletins, and other documents (pioted from 
in Phxhibit A, with the e.xception of the planted reports of proceed- 
in^rs of the me(‘tinirs of the Millers’ National Federation held ()ctolx‘r 
12. 192^5, April *24. 20. 11>24. and October S. D, 11>24. are collectc'd and 
pn^sented as Exhibit B and made a part hereof. The lettei*s in 
Hxhibit H are arranired chronoloirically. (Exhibit B omitted from 
record, as jire.'^ented in substance for tlu* purpose of this appeal, in 
Exhibit A hereof.) 

I fui'ther state that letters and teleirrams in the ])ossessi()n of the 
plaint ill’, which have been read by me as testified to herein, .'^aid let¬ 
ters beinir numbered o4(> to 2,(51. in the sub|)(ena duces tecum served 
upon A. P. Husband, tend stronirly to jirove that a movement to re¬ 
strict competition amonir flour millers throiiirhout the country, by 
concerted action, was initiated by a irroiip of officers of the millin<r 
companies meeting in Kansas C'ity. Missouri, on or about September 
28, 19255. amonir whom were Charles E. Roos, then })resident of the 
Millers’ National Federation. Chicairo. Illinoi.^.. and vice ])resident of 
the Hunter Milling Co., Wellinirton. Kansas, and others whose names 
are unknown to me. These letters tend to prove that at this meetin^i: 
it was decided to seek to have adopted, amonir millers, jilans which 
were to be discussed at the approachinir meeting of the Millers' 
National Federation to be held at Chicairo. Illinois, on October 12, 


Such meetinix of the federation was lield and was attended by the 
secretaries of the various State and sectional millers' associations 
affiliated with the federation and by representatives of milliner com¬ 
panies. particularly from the southwe.stern region. The members 
discussed overproduction, price cuttin", and terms of sale, and the 
evidence tends to sliow reached an un(Iei*standinir that the various 
companies represented at this meeting were to make no sales e.xcept 
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at a profit over cost of production and selling. A scheme or plan 
was also introduced and discussed at this meeting for the 

172 various milling companies to divide their sales into three 
groups based on the profitableness of the sales, this scheme 

being designated as the A B C plan. An understanding was reached 
at this meeting that the milling companies were to communicate 
with each other in cases where they learned of low prices being 
(juoted by other milling companies in order to check up as to 
whether sales were being made at less than cost or at verv low 
prices. The statements in this paragraph are based u})on docu¬ 
ments found in Exhibit A at pages K'rJ, 1G3, IGo, 170, 174, 175, 
204, 205. 

A meeting of milling companies was held on or about November 
2G. 102»3, at Minneapolis, Minnesota, at which James Ford Bell, then 
vice ])resident of Washburn-Crosby C"o.: A. C. I.K)ring, president of 
the Pillsbury Flour Mills Co.: and H. S. Helm, president of Russell- 
Miller Milling Co., were reported as stating tliat their comj)auies 
would cooperate with other millers in making no sales below the cost 
of })roduction and in maintaining the terms of vale and delivery. 
(Documents in Exhibit A, p. IGG.) 

A meeting of the Millers* National F(‘de!-ation was held at ('liicago, 
Illinois, on January 15, 1924, for the following purj)oses: (1st) To 
check up as to the i-esults of the undersrandings arriv(‘d at during the 
meeting of the federation on October 12, 192^1: (2nd) to secure the 
attendance of James Ford Bell, then vice president of Washburn- 
Crosby Co., and of A. C. Loring. president of tlie Pillsl)urv Flour 
^lills Co., neither of whom had attended the meeting of October 12, 
1928: and (8rd) to strengthen and ami)lifv the plans made at the 
October meeting. Mr. Bell and Mr. Loring attended the meeting 
of fFanuary 15, 1924, and were reported as stating that their com¬ 
panies would cooperate with the other milling companies, es])ecially 
in not making any sales below cost of production, in maintaining 
terms of sale and delivery, and in agreeing to check up low prices. 
The statements in this paragraph are based upon afliiant’s informa¬ 
tion secured by reading letters in files of plaintiff which are called 
for by subpcena diu’cs tecum served uixm A. P. Husband, made in 
part the basis of this suit, and tipon documents found in Exhibit A at 
pages 170. 172. 176, 177. 

A regular annual meeting of the Millers* National Federation was 
held at Chicago on April 24. 25. 1924. those present being delegates 
from affiliatecl State and sectional millers* associations arul the repre¬ 
sentatives of milling comj)anies who held direct membership in the 
federation. On the second day of tiiis meeting—that is, A])ril 25— 
A. C. Loring presented a plan for reorganization of the federation, 
which ])rovided for one class of membership only—that is, wheat- 
flour milling concerns—and made no provision for retaining the 
affiliation of the State and sectional millers’ association^ James 
Ford Bell was a member of this reorganization committee. The 
result of this reorganization of the federation was, therefore, to 
make it possible for a small number of large milling companies 

173 to control plaintiff through a provision in the articles of 
organization providing that the members should have one vote 
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for each 10.000 barrel?^ of flour produced annually. The flour pro¬ 
duction in the I'nited States in a^ shown bv the census, was 

114.4.*hs..‘>44 barrels. The flour ])roduction in of the millers 

wlio were members of tlie Millers' National Federalitiu in l)ecei.;her, 
1024. was about Go.OOO.OOO barrels. 'I'he 1022 proiluctioii of the four 
larirt‘st companies tiiat w(‘re members of the ftHieralion in Deceml.er, 
1024. was about 21.00().0<)0 barrels. 

Tile activities of the floui* millers' as.^ociations and of their members 
increa-ed iriaaitly duriiiL^ the latter part of 1024. the principal activi¬ 
ties havinir to do with cooptu’ative ellorts to fl.\ the eleuK'r.ir of 
sellii'.ir prices and to brinii’ about uniform carrvinir charirc's on for¬ 
ward >a!cs of flour, whih* the system of ciieckinir U}) jirice.- amoni: 
millinir c(»mpanie-, es;>(‘ciaily a-: to alleired low prices. bi‘came (juite 
iTtmerailv used. (‘siH‘ci:ii!v in tlie noi-thwest(‘rn section and tlie >oulh- 
we.-tern section, cenhu-inir. resjiectively. around Minneapolis and 
Kansas C'ity. (Documents in Exhibit A, pj). 183 to lOO. 105 to 100, 
2()r> to 21().'212 to 215.) 

In lii(‘ fall of 1024 Sydney Anderson, presiiler.t. and 2v. P. Hus¬ 
band. .secretary, of the .Milh-r.-'' National Fi'dei’ation. he^'an and 
carriial our a seru*s of nceuiiLr-; witii oliicials of ii'rou])s o.f miilinc: 
coiiipani(‘s thi’ouLdiout lhi‘ i-ourUrv. most of ihe'C* m’dliui:- coiuDijnies 
beinir members of cuie oi' more of the \ arious mi!lci-d a •ociaiions and 
many iKunir members of the plaintitf. 4'w(Mity-one .-'Ucii i:'roup meot- 
iuLTs w(*r(* held between Sc'ptenibe’’ 4 and NortUi'.ber 25. 1021. at 
variou.' cilie.- throuirlioul ti:e country, from Ihull'aio. N. Y.. to I.os 
.viiireles. ('alif.. a.nd from Michmond. to Sealde. M'a.-h. Minutes 
of tiit‘-.> liii'etiun’s were r»ren;ir(‘d bv A. l\ Hu-he.rd. 'hhe part- of 
tues' minute'^ '.•(djitinii to tlie list of i)ropo.-ed uir. om: ‘ercird pisictiv-es 
descrflaal ;n leltei- of A. P. Huc haTid. (lati'd in I >ece::iiu‘?-. 
luenlioncMl beiow. are called for iu oue of the two '-ubp'-enas duces 
tecum MU-ved upon A. F. Hu.'hamd ami liir.de. iu j>ai t. a. ha>is for ihls 
.‘U;l. ()n or about l)ec(Mt.ber 10. 1024. 1'. IIu !)aml. .-ecreta.rv of 

lire M!lh‘r>' National Fev!e:-at'on, -ent out to .-ecmly-flve or ^evenlv- 
s.x millinii* companii's Ihrouiihout the Fnited Sian‘< a i'st of p!-o- 
]) 0 'ed uncoinnuuxaal and, um*.Ideal j)raelices that should be ••out¬ 
lawed" l)y the flour ndllers. consistinu; of twelve numl)cred para- 
LO’a.plis. wliich were ba.-ed u])on di-cus-ions, deci.-ions. and undc'r- 
^ tandinn." arriveil at at tlie twenty-one irroup meeiinir.- de>c!‘ibed 
above. 'I'he pracliv-e.- which it was propo.-ed to (.-utla'-r wv're as 
follows: 

174 '• Al 1 lier.'-' National ’•'eduvaiioTi 


Nor Koi: ni r.i.K'ATiox. 


nrorcsi;:) rxciMMuia ial .'.nd rNi:THic.\L nKACTu ns that should 

iU: • Ol TI.AWKi) ' BY FLOt It MH.I.KRS 


•• 1. Sales (*f flour for >hipment beyond sixty days from date of 
order. 

••2. (luaranteeinir flour prices against decline. 

•• 3. C'onsiirnin<r flour uiuler anv conditions. 
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4. Selling flour on open account, or on ‘ acceptance ’ basis. (The 
latter j^ractice is a subterfuire for sellinii on- open account.) 

‘* 0 . Sellin<r flour on t'ne basis of bids rather than naming price 
at liome oflice and maintaining it. 

*• G. Permitting salesmen or brokers to make sales at former prices 
after an advance. 

** 7. Failure to observe strictly the federation package differentials. 

“ S. Failure to collect carrying charges, 
f). Olfering so-called * premiums’ as an inducement to buyers. 

'* 10. I'he practice of offering flour at reduced prices in a specified 
territory on a given day: this practice is commonly; known as 
* bargain-day ' sales. 

‘•11. Recognition of ‘gossip’ relayed to the mill by sale.smen, 
brokers, etc., as to what other mills are doing, and meeting orices 
and terms so reported without confirming them from the mill 
accused. 

“ lii. The j^ractice of sale.smen oi- brokei-s carrying ‘ ve.st-pocket 
orders.' either those to he entered upon notification of advance in 
})i’ice or those rej)i’esenting the buyer's l)asis of pi-ice. to be entered 
when inark(‘t declines will permit." 

Of the seventy-five milling companies to whom the above proposal 
was sent for suggestions there wei“e fiftv-thive who sent in letters 
containing such suggestions. Said fiftv-tliree letters are called for 
in one of the two subpouias duces tecum served on A. P. Husband. 
At a meeting of the executive <‘ommitt(‘e of the ])Iaintiff held in 
(diicago. III., on danuarv '21. ll):2r>. and attend(‘d bv Svdnev 
ITo Anderson. iNIark X. Mennel. danu's F. I>eli. (diaries B. 

denkin^'. Sammd Plant, ('. M. IfardenlKu-gh. and T. S. Bli.sh, 
there was a discussion of ih(‘ rJ j)i*oj)osed uncommercial practices 
shown above, and ilio>t‘ numbered '2 (>. 7. 1). F) w'rre agreed to 
without change, and tliox* numbeiH'd 1, th .‘i. S wer(‘ slightly modified 
and agreed to. (Document in Exhibit A. ])p. 21S to *2:23.) 

.Vt the annual m(*eting of tin* Milhu-s' Xalionai Federation, held at 
(diicago. Illinois, on April 1(). 11)25. a so-called Gliders’ X^ational 
Federation code of ethics and luisiness juactici's wa- adojited., which 
contained fifteen numbered! jirovisions. (Docunumts in Exhibit -V, 
p *2*23.) The meaning and significance of some of the provi¬ 
sions of said so-called code of ethics are apparent, while others 

require some explanation. One of the ])rovisions reads as fol- 

lo\vs: “Sales of flour should be made for delivery within not 

to exceed si.xty (GO) d:ivs." The effect of the foregoing pro¬ 
vision. among those adojiting it. is to re.strict the choice which 
each company would ()therwise have in making contracts of 
.sale for any jieriod desii*ed at current prices. Another of the 

provisions reads as follows: “Millers’ National Federation pack¬ 
age differentials shoidd be .strictly olxserved.” Flour is quoted 
and .'^old at a ])rice per barrel of JDG jxainds based on delivery in 
two f>8-ib. cotton .sacks, but a considerable [)roporiion of the flour 
is actually delivered in .sacks of Miialler sizes. Tiie differentials for 
flour delivered in the.se .smaller packages, running from 10^ to $2.60 
per barrel, is in addition to the price at which the flour is sold on 
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the basis of delivery in Os-lb. sacks. These packaire differentials 
show profits on flour delivered in small packages which is in addi¬ 
tion to any profit, made on the flour on the basis of delivery in 
l)S-lb. cotton sack>. The (dfert of the foreiroimr provision, amonit 
those adoptinir it, is to restrict the choice which each company wotdd 
otherwis(‘ have in |)ricin<r its Hour packed in different-sized packaires 
at any price it choM* instead of l)einir restricted to definite hx(‘d dif¬ 
ferentials betwe(‘n the prices cliarired for flour in the various-sized 
packages. (Documents in Exhibit A. pp. 215-218.) Another of the 
provisions reads as follows: “Cdiarires shall be assessed and collectt‘(l 
from the buyer in all case> where shippinir directions are not received 
within coiiti’act time at the rate of one-third cent (V:;C) pel* barrel 
j)er day for flour aiul one cent (Ic) per ton per day for feed.** The 
effect of the above j)rovision. amonir those adopting it. is to restrict 
the choice which each company would otherwise have in either 
as>essinir no eharire or in assessing a different charire from that 
fixed by the Millers* National h'ederation. Another provision reads 
as follows: “Millers shall not irive rebates, ])remiums. donations, 
or subsidies in the merchandisinir of their j^roducts.** The etlect of 
the foreiroinir j)rovision. amoiiir those adoptinir it. is to ])revent ))rice 
concessions throuirh the methods enumerated. Another provision 
reads as follows: “There shall be no so-called bar<rain-dav 
1T() sales.** The (*ffect of this provision, amonir those adoptinir 
it. is the same as that of the ])rovision discussed just above. 
Another of the provisions reads as follows: “After ])rices have been 
advanced no sah‘s shall be accepted at previous ])rices.** The effect 
of this provision is practically the same as that of the last two 
j^rovisions discussed above. (Documents in Exhibit A. p. 223.) 

Another j)rovision of said code reads as follows: “It is recom¬ 
mended that sales j)i-ices reflect cost plus a profit based on t}h‘ cost 
of replacement of raw Uiaterial anil a cost of operation and sales 
reflectinir the normal avtu-aire ca|)acity actually operated by the 
industry, not exceeding fifty-five (55) per cent.** The effect of the 
foreiroinir j^rovision. amonir those a<loj)tin^ it. is to restrict the 
various com])anies to a uniform method of fiirurinir arbitrary esti- 
mat(‘d costs to be used as a basis of selling price, includinir a profit. 
The method of arrivinir at cost for the purpose of this i)rovision of 
the code of ethics does not show upon the face of the code. A 
bureau known as the Livinirslon Economic Service, which })ro- 
vides a method of arrivinir at estimated costs for the purpose of 
arrivinir at sellimr price, which bureau .<erves practically all of the 
millinir <*omi)anies in Minneapolis. Minn., anti tlie surroumlin^ terri- 
torv. includin«r near-bv States, figures e.'^timated costs bv charirinir 
the item cost of wheat into costs at the closinir price of wheat futures 
on the terminal irrain market, plus an arbitrary fiirure to represent 
the ])remium on the millinir mixture used in i)roducinir flour: then 
an arbitrary uniform operating cost, usually one dollar per barrel, 
is added to the wheat cost. From the cost obtained by addinir 
together the wheat cost and the operatinir cost is deducted an arbi¬ 
trary credit for by-i)roducts. which arbitrary credit has the effect of 
inflating the cost of Hour: and then the item of cost re})re.<ented by 
sacks in which the flour is packed is added, this .<JO-called co.'^t beinir 
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the market })rico of sacks on the day the costs are figured. Thus 
these pur|)orted costs do not show tiie actual costs but an arbitrary 
figure, based on s})ecifications rather than upon actual operations 
of any milling company or companies. (Documents in Exhibit A 
at pp. 

The Northwestern Miller and the Modern ^liller, two leading 
milling trade journals, in recent months have printed rei)orts of 
j^roceedings of meetings of plaintilf and of addresses of its officers 
containing d(‘scriptions of the metliods used by plaintiff for arriving 
at costs to be used as a basis for selling prices by its members, which 
methods are substantially the same as those used by said Livingston 
Economic Service. (Documents in Exliibit C.) 

The effects of all of the provisions of the so-called code of ethics 
and business practices of the Millers' National Federation, among 
those adopting them, are to bring about restrictions, at all points 
where comj)etition ordinarily arises, in the prices, shij^ment, 
ITT and deliverv of flour wliicli mav liave a dangerous cumulative 
tendency to unduly restrain trade in interstate commerce in 
violation of the antitrust acts. 

AVhat have been the effects of the adoption of this “code" is not 
known, because the commission has no direct information as to the 
profits of milling companies since 19:^4, nor direct information from 
the milling companies as to the restrictions in the sale, shi])ment, 
and delivery of flour since A])ril, 19*2"), when the “code'' was 
adojffed. However, the information set forth in this affidavit, and 
in Exhibits A and B thereof, show that, if the provisions of the 
‘‘code" are observed by the larger milling companies, competition 
must be restricted and artificial minimum prices established in the 
sale of Hour in interstate commerce. 

I have examined one of the two subptenas served by the Federal 
Trade C'ommission upon A. P. Husband, secretary of the Millers’ 
National Federation, calling for the production of 890 letters and 
documents. I read these letters on the visits to plaintiff's office de¬ 
scribed in this affidavit and state that they relate to concerted activi¬ 
ties by various milling corporations and milling associations and 
their officers and employees looking to the adoption of the various 
provisions of the .so-called code of ethics and business practices of the 
Millers* National Federation, and tend to prove whether there are 
express or imi)lied agreements among the members of plaintiff to 
observe the provisions of the above-described code. 

I have read the subpoena .served upon James F. Bell, filed in this 
case, calling for the j^rodiiction of 20 letters. Copies or originals 
of all the.se letters with the exception of letters numbers 2, 5, and 13 
were examined by me on the visits to plaintiff's office, described in 
this affidavit, and I state that they relate to concerted activities by 
various milling corporations and milling associations and their offi¬ 
cers and employees looking to the adoption of the various provisions 
of the so-called code of ethics of the plaintiff, and tend to prove 
whether there are express or implied agreements among members of 
plaintiff or others to observe the provisions of the said code. 

Some of the corporations engaged in the sale, shipment, and 
delivery of ffour in interstate commerce which have been especially 
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active in proniotin<r the varioui^ agreements, understandings, or 
cooperation hereinbefore described are: Washburn-Crosby Co., 
^linneapolis. Minnesota, member of the following millers' organiza¬ 
tions: Millers C'lub. Millers National Federation, New York State 
Millers Association, Northwest Spring Wheat Millers Club, Living¬ 
ston Economic Service, and Southwestern Millers League. 

Pillsbiirv Flour Mills Company. Minnea])olis, Minnesota, member 
of the following millers* organizations: Millers Chib. Millers Na¬ 
tional Fe(h‘ration. Northwest Spring Wheat Millers C'lub, Livingston 
Economic Service, and Southwestern Millers Leagtie. 

IT-s Federal .Mill Elevator C'o.. Lock])ort. N. V.. imanber of 
the following millers* organizations: Millers National Federa¬ 
tion and New York State Millers Association. 

Kussell-iMiller Milling ('o.. Minnca])oIis. .Minn., mcmbtu' of the 
following millers* organizations: Millers National Fedei-ation. Mil¬ 
lers ('lui). Northwest S{)ring Wheat .Millers C'iub. and Livingston 
Economic Service. 

Kansas Flour Mills ('o.. Kansas C’ity. Mo., nuanbcr of tlu* follow¬ 
ing milhu's* organizations: Millers National Federation. Sj)Uthwe>t- 
ern .Millers League, and Kansas C'ity Millers (*iub. 

Bernhard Stern c'c Sons. Iik-.. Milwaukee. Wis.. iueiiii)er of th<‘ fol¬ 
lowing milhu’s* organization^: Millers National F(‘deration. North¬ 
west Spring Wheat Millers Club. Wisconsin State Millers Asso¬ 
ciation. Livingston Economic Scu’viiH*. and Southern Minne.'Ota .Mills. 

Ilubbai'd Milling C'o.. Mankato. .Minn., member of the following 
millers’ organizations: .Millers* National Federal ioTi. No}*i!r.ve>t 
Spring M’luait Miili‘rs ('lub. Living.-ton Economic Ser-viciu ami 
South .Minnesota .Mills. 

.Midland Flour }ilills (*o.. Kansas C'ily. .Mo., member of tlu* fol¬ 
lowing: millers* oi ganizat ions: Kan.-a- (’ity .Millers C'iub. Kan>as 
Millers C'lub. iMilh*rs National Feder;ition. and Southwe-tern Millers 
League. 

Some of the milliiur associations which have been especiallv instrti- 
numtal in promotin::' tiu* various agretuiK'nls. undei>t.'nd:n'i>. or co- 
oj)eration lieivinlndiore vlescribed. tin* memiK*!‘>hip of whi<-!i i> com- 
p(»etl [)!‘inc-i])aiiy of corporallon^ i*nLU*ged in the sale, shipment. :in<l 
delivery of Hour in interstate commerce, are: Milhus Ne.tional Fed- 
eT*;ttion. C'hicago. Ill.: Noiahwi'st Spi-ing Wheat .Miller^ C'lub. .Min¬ 
neapolis. Minn.: Southwe-tern .Millers League. Kansas C'ity. Mo.: 
Southeastern Millers .Vssociation. Nashville. Tenn.: T..ivingston 
Economic Service. Miniuaipolis. Minn.: Kaii'-a'^ .Milhu’s C'lub. Wiciiita 

Kans.: Kansas Citv Mill(*rs C'lub. Kansas C'itv. .Mo.: Southern .Min- 

• • 

nesota Mills. Minneapolis. Minn.: Oklahoma Millers Leagtie. Okla¬ 
homa C'ity. Okla.: Millers C'lub. Minneapolis. TMinn 

Furthei- alliant sayeth not. 

John Kno.x Aiinold. 

Sui*scribed by the said John Kno.x .Vrnold in my presence and by 

him sworn to before me this 17th dav of Mav. 

* • 

[SK.\L.] Li tiif.k H. W.MUN'C. 

Xofari/ Puhl/c, District of (’ohijnhia. 

My commission e.\{)ires July 11):27. 
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Exhibit A—Affidavit No, 1 of John Knox Arnold. 

IS, 1026 


Filed May 


ClIAl’TilR III 


COMPETITIVE CONDITIONS IN THE FLOUR MILLING 

INDUSTRY 


Section 1. Origin and scope. 

This j>art of the investipitioii on competitive conditions in the 
flour-niillin<r industrv has been carried on under Senate Resolution 
10»5. February IG. llrJ4. whicli directed the commission to investigate 
the flour and bread industries. This resolution directed the Fed¬ 
eral d'rade Commission, anionif other things, to investigate and 
report its findings in full to the Senate showing ‘‘the,extent and 
methods of price fixing. [)rice maintenance, and price discrimina¬ 
tion: the developments in the direction of monopoly and concentra- 
traiion of control in the milling and baking industries, and all evi¬ 
dence indicating the existence of agreements, conspiracii?s, or com¬ 
binations in restraint of trade.” 

The work on flour milling in this part of tlie investigation con¬ 
sisted of interviews with the oflicers of millers’ associations and mill¬ 
ing companies: the examination of the records and correspondence 
of those associations and com})anies, when such examination was 
permitted: and requests for s})ecifically designated letters. 

All of the associations visited by agents of the commission per¬ 
mitted the examination of their records to be made except the Millers’ 
National Federation. Chicago. Ill., whicli. while permitting most of 
its records and correspondence to be examined, refused :to permit 
examination of jiart of the correspondence, and also refused to permit 
co}>ies to be made of any of the correspondence selected. 

Of the milling companies visited, 17 refused to permit examina¬ 
tion of any corres])ondence. and G either refused to permit the 
examination of jiart of the correspondence to be made or refused to 
permit copies to be made of the correspondence selected. 

The 17 companies refusing to permit any of their correspondence 
to be examined are as follows: 


Washl)urn Crosby Co., Minnoapoli.s Minn. 
l*ill.<bury Flour .Mills Co.. Miiino.apolis, Minn. 

Intorn.Mtional Millinjr Co.. Minneapolis. Minn. 

W.ib.-isha Roller Mill Co.. Wabasha. Minn. 

Bay .srate Milliiif: Co.. Winona. Minn. 

Isniort-IIineke Millinir Co.. K.an.sas City. Mo. 

Larabee Flou!’ Mills ('orjyoration. Kansas (.'ily. Mo. ; 

Midlarnl Flour Mills. Kansas City. Mo. , 

.1. C. L.vsle Milliiiji Co., Leavenworth. Kans. 

Toi)eka Flour Mills Co.. TojK^ka. Kans. 

II. D. Lee Flour Mills Co.. .Salina. Kan.s. 

Wm. Kelly Milliner Co.. Hutchinson, Kans. 

El Reno Mill & IClevator Co., El Reno. Okla. 

Fe<leral Mill •.'c Elevator Co.. Lockport. N. Y, 

Valier & Spies Millinjt Co., St. Louis. Mo. i 

Bernet. Craft & Kauffman, St. Louis, Mo. 

Lexin;:t^m Roller Mills Co.. Lexington, Ky. 

The three companies that permitted examination of a part of 
their correspondence, but refused to permit further examination, 
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and also refused to permit « opies to l)e made of the correspondence 
already selected, are as follows: 


Kussell-Miller Millin.:: ('o.. MinneaiM>lis. Minn. 
I^allnnl & Ballard ('o.. I/»nisville. Ky. 
Acme-Evans Co.. Iiulianapolis, Iiul. 


The three companies that permitted all their correspondence to 
be e.xamined. but rerustal to })ermit copies to be made of the corre¬ 
spondence .<elect(*d. are as follows: 


Omaha Flour Mills. < )maba. Nebr. 

Kansas Millint: ('o., Wichita. Kans. 
Kansas Flour Mills Co.. Kansas City. .Mo. 


The Tivini>:.''ton Economic Service. Minnea])oIis. Minn., which 
furnishes cost and j)rico statistics to a irroup of Minneapolis and 
other northwestern millers, refused to permit examination of its 
correspondence. 

A number of companies refused to permit copies to be made of 
specilied letters re(|uested. 

The in(juirv into,competitive conditions did not involve visits to 
millinir companies located in the Itocky Mountain and Pacific coast 
regions. 

This chapter describes competitive conditions ainoi^ir milling com¬ 
panies and inillinir asscK-iations for the eiirhteen-month period Octo¬ 
ber. to April. includin<r curtailment of production, use 

of a i)lacklist. airreemeiits. under.^tandiiiirs and cooperation to sell 
at a profit, to exchanire information on sellin<r })rices. to fix the 
elements of sellimr prices, to fix uniform canwini:: charges on for¬ 
ward sales of flour, and to fix uniform differentials on the prices of 
flour sold in the different kinds and sizes of packages. 


Section 2. Curtailment of production. 

Cooperation among wheat flour millers in the fall of 1923 first 
took the direction of emphasizing the need for curtailment of pro¬ 
duction. This matter was discussed at the semiannual meeting of 
the Millers’ National Federation at Chicago, Ill., on October 12, 
1923. A summary printed in the report of this meeting contains the 
following regarding production of ftour: 


It would be impracticable to publi.'ili a full report of the discussions, but 
there were certain outstanding; fe;itures which should Ih‘ read and carefully 
consideitHl by all millers. These can l)i» summarized as follows, based on con¬ 
ditions as rei)orted by tho.se who addressed the meetini;, the causes for the.se 
conditions, and the remedies suitjtcsted for improvement: 

Conditions in the industry— 

General demoralizin.t: conditions, attributed to production of larjte amounts 
of surplus flour. 

The c.-juses— 

A millint: cai>acity .greatly in excess of our domestic needs. 

*«*««** 

Su,i;.:;(*sted remedies— 

« ***** • 

That under existing; conditions it is not a reflection on the mill manatter for 
a mill to shut down if the product can not be sold at a profit; some of the 
most successful millers who addressed the meeting: stated that they did not 
hesitate to shut down when their product could not be sold above cost of pro¬ 
duction and sellinit. 
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A numlx‘r of those present expressed the opinion that the whole situation 
was covered by one veteran miller when iie said; “Make no surplus flour and 
you will have no trouble.** 

In describin<r tlte rederation meeting of October 12, 1923, Frank 
H. Tanner, secretary of the Ohio State Millers' Association, had the 
following to say regarding production in his association bulletin 
dated October 16, 1923: 


The meeting partook of the nature of one of our local meetings, with free 
discussion by any one wishing to take part. The consensus of opinion was that 
over-produciion was tiie cause of all our troubles, and many suggestions were 
made for overcomir.g the law of sui)i)ly and demand. Among them were re¬ 
duction of operation by agreement. Of course this would run counter to the 
law as being in restraint of trade. * * * One miller suggested that he 
had secure<l the cooperation of his local comix?tilors tthree t)f them pre.sent) 
by having ih(*ni .shut down ;i:id he to continue op-eration. 


On December 13. 1923, A. C. Luring, president of the Pills- 
bury Flour Mills Co., Minneapolis, Minn., wrote Walter Stern, 
})resident of the Bernhard Stern & Sons (Inc.), Milwaukee, Wis., as 
follows, in regard to overcapacity: 


I am willing to agree that there is a tremendous overe.apacity iii this coun¬ 
try, but I do not think th.at w<.* shall ever reach tin* i)oint where we can mu¬ 
tually .agree to shut down for a given number of hour.s. to increase the profits 

1.i... .. _ \. a. i. ^ _=• a. i s 


- .. ^------ profits 

ss. Th.at by so doing we might be the gainer in the long 
run goes without .saying, hut as you art‘ fully .aware the competition between 
the millers is such, and the pressure is so great, that it is impossible to 
get them to agree (if they could legally do .so) on any policy that would be 
cooperative. 


There was a meeting of about GO representatives of nortliwestern 
millers at Minneapolis, Minn., on February 26, 1924, at which cur¬ 
tailment of operations was discussed. C. T. Vandenover, secretary 
of the “Southern Minnesota Mills” (a millers' as.sociation), wrote 
on February 27, 1924, to G. M. Palmer, president of the Hubbard 
Milling Co., Mankato, Minn., and also president of the “ Southern 
Minnesota Mills,” describing this discussion as follows: 

Mr, W. C. Helm spoke of the curtailment of oi>erations from their total 
milling eai)acily. and which lie felt should necessarily be done by all mills, at 
least, these that were in position to do so. He siM)ke of oi>erating 12 plants 
with a capacity of 13,i50() barrels, and that they had .shut down four of these 
plants, which has resulted in reducing the capacity of 13.r>00 to 8,000 barrels, 
which is now being operated by eight plants of the Russell Miller Milling Co. 
He favored the creation of this committee ami asked that the motion prevail. 

* * « * * « * 


Mr. Walter Stern si)oke on the reduction in output of their mill and the 
necessity for every miller taking the iwsitioii that reduced operations! must nec¬ 
essarily be figured in the milling grind today if they are going to he able to 
take a stand in .securing prices which are commensurate with curtailed opera¬ 
tions in their daily output. 

Direct curtaihiient of production by concerted action was not 
em 2 )hasized thereafter, so far as the information secured by the 
commission shows. 


Section 8. Blacklist. 

During the first part of 1924 a blacklist of customers was in use 
among southwestern millers. This list was furnished by C. V. 
Topping, secretary of the Southwestern Millers League, Kansas City, 
Mo., who secured it from the records of the Millers Exchange, which 
was then out of existence. 
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In this connection, the Attica Mills, of Attica, Kans., wrote 
C. V. Topping on January 4, 19*24, as follows: 

Quite sometime ajio you sent us a small book, copy of which was secured 
from the ^ilillers Exehanjte Keeords, in rci;;ird to buyers whom dilferent mills 
have had trouble with in tlie past. Since we received this book, we received 
also :i few names of buyers whom mills have had trouble with, which we are 
keeping; very close track of. 

In order to i)rotect ourseIve.<. we have jtone over this book which you send 
us, and liml ih.-Jt in territ(»ries we work a few of these names appear on our 
prospectiv(‘ list.s. We would .-tnpreci.-ito it very much if you could tell us the 
nature of some of the^e troubles with these buyer.'^. or if you could put u.s in 
touch witii p.ariics tluit have had trouble in the past. 

We want to check ui». and our aim is to act rhl of any undesirable pro.spect 
whom our .cilosmen call on. Tlie followin.i: are the names of those we would 
like to he.ar about. We are .irivin^cr .vou them on certain pastes as shown below. 


The letter then ^ave the luimes: and addi’e.s.^ of concerns, oc¬ 
curring: on panes (* to 107 of the book referred to above. The 
addre^.'^es niven .<]io\v tha.t tlie^e concern.'^ are scattered throu<rhout 

» V.-' 

that ])art of the country from Bo.-ton. Ma.ss.. to Kl Paso. Tex. 

On danmiry 5. 10*21. Mr. Topping re[)lied to the above letter as 
follows: 


In ri'ply l«' you.-s ;t!’ tlic III! v.o h.ivc chccUc!! <iwr the list you sent in and 
tho.o i;;inicv ill.-;: ui.oii .-.v wl.li ihc i.iil; wiio h;:d irou’o'e wit): th(*m 

arc lia' Miiicr.-’ i.Ach.-inac li-t .;iid ih - only ihina that we know is ih:U mills 
h.ad troui'ic w'lh tin-ir wiih parih*'-. I’.ul wi>. (»f course, do 

not know who the v..-..-, 

Ihkliait i'cikliiC Co.. Ihkhait. lud.. l.(‘avcnwofth Milling Co.. I.c;ivenworth. 
K.ans.. laid irotililc wiili this concern. Tin* itanie w;is uirnt'd in. by their 
secret.ary and :ri-asurcr. .M. 'Trinn. Jr. 

ii.-iihr Itakin;.: Co.. l’iti>burah. I’a.. ]>cdue City riour .Mills. Dt.dae City, 
Kans. 

Koerner v'i: Co.. .John K.. Ne\v Orleans. Ln.. The Sl.alcr .Mill vK: Elevator Ccm- 
pany. Shat.*;*. .Mo., iani trouble wlili ihi» eoneeru. The lirm hoiiaiit ll<»ur t»n 
hO days’ shipment. di«i no: onier i: out for alniosi do d.ays and then wanted 
it sinpjied to :i jsoini otlu-r th.an tin* one sold to. l;U‘ mil! eaneelh*d the order. 

City ikakery. Mar.'^iatii. 'i'ox.. the K! iiem» Mill A: Elevator Co.. El Reno, 
Oki;;.. had ironl»!e v.i:h iliis iirm. Mr. .1. O. 'rompkins. Asst. Sales Manager 
sent tin* n.anie in. 

Towells Home liakery. El I’aso. Te.\.. Snell Mill *!>: Grain Co. Clay Center, 
Kan>. 

Si*s<i<»ns Kiour Co.. I>;'.venporr. La., and V.an Iloo/.ier P.akery. lola. Kansas. 
Sln'll.ah.arLrer Mill vV: Kiev. Co.. Salin.a. Kans. 

We wish to e.all yoiir attention that on pa.tre 102 it should he Thomson Bros.. 
New Orl ails. La., instead of Thomas Itros. This is one of the Millers’ Ex- 
chan^ro list alst>. 


!^^r. To])pino-\s letter shows that he had no information as to the 
reasons why oi of the concerns were placed on the blacklist which 
he had sent out. and as to the 7 concerns listed in his letter, he as- 
siirned a reason in one ctise onh*, rliat rea.^on beinir: **The firm bought 
flour on MO days’ sliipment. did not order it out for almost 60 clays 
and then wanted it .<hip{;ed to a point other than the one sold to, 
the mill cancelled the order.’’ 

The fact that some of the concerns listed were placed in this 
black list without specific "rounds is shown in the following letter of 
February IS. 1924, from W. R. Duerr. vice president and general 
sales manager of the Kansas Flour Mills Co., Kansas City, Mo., to 
C. V. Topping, secretary of the Southwestern Millers League, 
Kansas Citv, Mo.: 
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I think we should carefully go over the list of undesirable customers that 
we have listed, since I feel reasonably sure that some of the names that now 
appear would again be satisfactory for the mills to sell. 

For instance, in looking through the book here and there, there are some 
good customers that appear in this book that possibly were not at all at fault 
as to being listed. It might have been it was the mill's fault and I think 
some of these are good concerns and you should write the mill that reported 
them and ask them really what the difiSculty was and see if we cannot get 
the book to be of better service than it is now. 

About 90 per cent of the names are right, but there are some in here that 
we should take out. It might be a good idea to write all the mills if they 
are selling anyone listed and what experience they have had with them, and 
possibly that would give you a basis on which to start, since I know there are a 
lot of names listed in here that mills of good standing are selling and enjoying 
good business from them. 

On May 6, 1924, R. W. Magill, secretary and sales manager of 
the Kansas Milling Co., Wichita, Kans., wrote C. V. Topping, as 
follows: 

We note that Bonomo Brothers, of Utica, New York, are listed on the millers’ 
black list and wonder if you could give us any details of what sort of a streak 
of yellow these fellows had. as recently we booked the firm of Frank Bonomo & 
Company of Utica a car of Hour and doubtless he is some of the same family. 

On May 7, 1924, G. V. Topping, son of C. V. Topping, replied to 
the above letter as follows: : 

Yours of the 6th to my father at hand. Mr. Topping is in the East, New 
York, and Washington, and will return about the 12th. 

Regarding the firm of Bonomo Bros., this firm was turned in by some one in 
the old Millers Exchange and we have no record of whom it was; suppose it 
was a matter of contract or something. 

We have no information regarding Frank Bonomo & Co., of Utica, although 
doubtless he is one of the brothers. Our records show there is also a Vincent 
Bonomo doing business at Utica, also we have a Joseph Bonomo at Attica, 
N. Y., turned in by the Nebraska Consolidated Mills Co., of Omaha,—doubtless 
these are all brothers or cousins. Sorry that we can give you no information 
regarding the party you are in doubt about, and if you care to have us make 
a thorough investigation of this party we will be glad to do so thru our many 
sources of information. 

On July 3, 1924, E. W. Reed, of the Arkansas City Milling Co., 
Arkansas City, Kans., wrote C. V. Topping as follows: 

If we are not mistaken Uie Toole Bakery Company of Montgomery, Alabama, 
have been on the “ black list" at various times, for the manner in which they 
have handled Hour contracts. You will please let us know if our information 
is correct, and any details you can give us will be appreciated. 

On July 7, 1924, C. V. Topping replied as follows: 

We find that our records do not contain the name of this firm.' W'e were 
supposed to have one of the original Millers’ Exchange booklets and do not 
find the name there. If they were on the undesirable list, we do not have any 
record of it. 

No further information was secured as to the use of the black list 
by the southwestern millers. I 

Section 4. Agreements, understandings, or cooperation to sell at a profit. 

Considerable attention has been directed, both at various millers’ 
meetings and through correspondence, toward securing agreements, 
understandings, or cooperation among millers not to sell flour at less 
than cost, but to sell at a profit only. 

In reporting to his members the discussions on trade conditions at 
the October 12, 1923, meeting of the Millers’ National Federation, 

26177—27-5 
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Frank II. Tanner, secretaiy of the Ohio State Millers’ Associa¬ 
tion, made the following statement regarding the discussion on sales 
of flour: 

Selling' llour .at or below eo<;t was disapproved. Many present pleaded jniilty 
of doing this, in order to keep the mills in oi)eration. Some clussilied their 
sales as productive of profit, as of getting cmt without loss, and as selling below 
cost. It was the consensus of opinion that the matter was one that each 
must solve himself, but that all should determine not to sell without a profit. 
If all will do this, the problems will be solved. 

On October ob, 1923. Bernhard Stern c'c Sons, Milwaukee, Wis., 
wrote to the Miiler.s’ National Federation, Chicago, Ill., in re¬ 
gard to low prices at which the Abilene Flour Mills Co. sold flour 
in Wisconsin and suggesting a plan ’'to enlarge on the benefits to 
be derived along the lines of the discussion at the recent federation 
meeting.” The last paragraph of this letter is as follows: 

We believe we are doing our part by refu.sing to accept business that does 
not represent cost or cost with a profit added. We thereby are doing a smaller 
volume of business, but certainly are keeping our feet on the ground. 

In a circular letter dated December 1, 191^3, G. M. Palmer, 
president of the Southern Minnesota Mills, and also president of 
the Ilul/oard Milling Co., iMankato. Minn., described a meeting of 
millers iieidt in ^linneapolis late m November, 1923, as follows: 

A most important conference was held on Saturday last in Minneapolis. Mr. 
r.idl of Wasiiburn-C’rosby. Mr. Loring of Pillsbury Milling Co., and Mr. Helm 
of the liussell-Miller Milling Co. were in attendance and addressed The meeting. 

You are familiar with the (bunoraliz.ation existing in the milling business 
by which hour is .M)ld at co.^^t and less, and terms given not w.arr.anled by good 
business practice, and .'^ales made for long-time deliveries, notwithstanding the 
fact that to do so means assuming a heavy carrying charge which cannot 
possibly be avoided. 

Country mills have felt that the large Minneapolis mills were at least as 
great ofuuiders as any. and it was with surprise and satisfaction that we had 
the positive .assurance of Mr. IJell that they would not .sell Hour without a 
margin, tliat they would not sell lawond sixty days without a ctirrying charge, 
and th.at they h:jd fully determined to make a profit on everything they sold, 
ami had given up the i'leti that they would run their mills full time anyway. 
Mr. Loring .agreed substantially with Mr. Bell, and Mr. Holm thought now 
was the time for our members to take those Minneapolis mills seriously and 
sec if better conditions could not be brought about. 

It requires no propliet to tell us that di.sa.ster is sure to overtake the milling 
in<lustry if the indiscrimimate cutting and slashing and unbusinesslike methods 
which now i)r(‘vail .are continued. Evidences of the result sure to follow are 
not li.anl to see. I believe tli.at it is up to each one of our members to put 
his own house in order and adopt better business methods and have f.aith in 
our competitors at lea.'«;t to the extent of trying to do better ourselves and 
not listen to the statements of .salesmen and buyers, hut ask at least a small 
margin on what flour we do sell. 

It was sugtresKal th.at in order to be safe, at least .$1 per barrel over the 
cost of the wheat slrn’ild be adfled in all cases to cover cost of milling and 
selling, ami even this will scarcely cover any margin of jirofit considering the 
cost of carrying the llour .sab*s .and the ri.sk of the feed market, etc. 

It was also suggested that now is an opportune lime to form a spring-wheat 
miller.s' association including all Northwestern mills with the view that such an 
organization could meet occasionally, talk over milling conditions and try to 
correct the abuses of our business. 

I shall be glad to have your opinion as to the advisability of making an 
effort in this direction, also any suggestions that you may have to offer along 
the line of following the suggestions made by the Minneapolis millers, etc., etc. 

W. B. Webb, manager of the Wabasha Roller Mill Co., Wabasha, 
Minn., replied to the above letter on December 1, 1923, as follows: 
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Your letter of the 1st. is received. I take it that you sent the same letter 
to the entire membership. It is a very good letter and I sincerely hope it 
will have the desired effect upon the members, following as it does the gather¬ 
ing held last Saturday at Minneapolis. 

Nobody has to urge us to get a little more than cost for our flour. We 
simply are not going to sell it otherwise. 

As to an effort to organi/.e all the Northwestern mills into the Association. 
I am heartily in favor of that, if for no other reason that to equal the South¬ 
west in that respect. I marvel at the way ^in which they all hang together 
more as a unit, and believe that the industry iii the Southwest has been 
greatly benefited because of it. I should like to see it brought about in 
the Northwest. Of course, there are about three grt)ups up here whose inter¬ 
ests are not identical in every respect. The .southern Minnesota interests do not 
coincide in every way with the Minneapolis interests, nor do the interests of 
the n<»rthern Minne.sota mills share in common with the other two. But. in 
one thing we are all one. and that is. ii> the manufacture and sale of flour 
at a profit. . 

That the talk about securing a profit or margin was interpreted 
as relating to prices is shown by the following letter .w’ritten on 
December 1, 1928. by F. J. Allen, general manager of the Bay State 
Milling Co.. Winona, Minn., to ^Ir. Palmer: 


Spring Wheat Millers’ As.sociation as referred to in yours 1st: 

We are undecided. For some time, it has seemed that the demoralization 
existing in the milling busine.<s, with which we are all so unfortunately famil¬ 
iar. has been increased, rather than decreased by organization. 

Recently a meeting of a large uuml)er of members of the Millers’ National 
Federation was held in Chicago, which many thought would result in an 
improvement in the milling business, but it seemed to us that things were 
even worse after that meeting. The conference held in Minneapolis last 
Saturday, as referred to in your letter, also seemed to be an important one. 
but the prices we have come in contact with since that meeting, have been 
the very worst we liave scon in months, and. we are sorry to say. these prices 
have been quoted in several cases by some of the factors who assured us 
so vehemently that they would not sell without a margin. If White Rye 
Flour at jute. I'hil.'idelphia. all-rail, means a margin, we are willing 

to give up: and if Wheat Patent Flour at .^G.OO to .‘>0.15, jute. Baltimore rate 
point, includes a profit, then we are out of the running. One of our salesmen 
reported only a couple of days ago that a well-known .<-priug wheat mill is 
out urging its flour on the buyers on special terms of remit, or .80 and GO-day 
draft, pay for when sold—any old terras to get business. It makes it pretty 
hard for the mill that is trying to stick to arrival draft terms. 

It does no good for millers to get together and d<i a lot of talking if they will 
not adhere to ordinary, common sense business practices when they get home. 
Presume there will be quite a few millers in Minneapolis Wednesday, attend¬ 
ing the Philadelphia Ti«lew:iter Terminal meeting. Before committing our¬ 
selves as to the advisability of forming a Spring Wheat Millers’ Association, 
we would like to discuss the matter with some of these millers. 


In a letter directed to Henry A. Bellows, of the Northwestern 
Miller, Minneapolis. Minn., and dated December 11, 1923, Walter 
Stern, president of Bernhard Stern & Sons, Milwaukee, Wis., wrote 
in part as follows: 

♦ * * As you undoubtedly are aware, both the Southwestern millers and 

the Northwestern millers, have come to the realization that with the present 
capacity of the mills, the .several millers will have to understand: that they 
cannot all run at full capacity, and that in consequence thereof, they must 
base their co.st calculations on a reduced output. Furthermore they have dis¬ 
cussed among themselves and concluded that it is their own fault that their 
several businesses are unprofitable. It is self-evident that the only way that 
they can improve their businesses is by not making any sales below actual 
cost and if they hope to end their fiscal year on the right side of the ledger, 
it is necessary to add a profit to every sale that they make over and above 
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actual cost. A very decided stronpr effort is being made by a great many mills 
both in the Northwest as well as Southwest, in this direction. • * * 

On December 11, 1923, Mr. Stern also wrote to A. C. Loring, 
president of the Pillsbury Flour Mills Co., in part as follows: 


It was very pleasing to me to have you and Mr. Bell meet with the Southern 
Minnesota Mills along the lines that we did on Saturday morning. It has been 
our experience that the conclusions on the part of the millers has already 
borne con.siderahle fruit, notwitlfstanding and in face of the fact that sales 
are practically at a stand still. While here and there we find that millers are 
weak enough to make sales whi<‘h certainly do not represent their co.st. our 
sales force is unanimous in reporting that prices are quite in line with ours, 
which represent full milling cost with a profit added to it. We are not at all 
discouraged that we are going through a tedious |)eriod of very small sales. 
We find that from the report of sales made by the Southern Minnesota Mills 
which we receive daily, that others in this group are doing just as little as 
we are. I think that the opinions exjiressed in the meeting we h;id can only 
redound to our benefit, and it is up to the millers themselves to see that The 
returns from their enterprises are in keeping with the large investment and 
hazards natural to our business. 

Did you read Mr. L. K. Moses* letter which was read at the Southwestern 
Millers Associ.ation nuH'ting ri'ceiitly. and which was i>rint('d <»n page S7(I of 
the November 2Stli issm* of the Northwestern Milliu**/ On i)age 2*J of the 
Modern Miller (issued Dec. 1st) there is a sm.all editori.al headed ** Price 
Cutting On the Wane." which. togt‘tlu‘r with the re])orts of the m:iny corre¬ 
spondents in the Northwestern Miller as wtdl as Modern Miller, indicate that 
both in tile Southw(‘st as W(‘ll as Northwest, the resolution on tlu' part of the 
millers in general is to hohl pric(‘s tinner and in line with cost calculations 
based on a reduced output, an' actually being carried out. While there will 


always be some millers who will dei>art from the best practice in the way 
of adlu'ring to reasonablt* ]trices ;ni<l jirojM'r terms, we feel conliih'iit that by 
ct)ming togi'tlu'i* occasionall.v and informally discussing our trade jiroblems 
.such as W(‘ did r('centl.v. will very materially lift our industr.v to the basis 
wlu'H' it slnmld be. and that is. with a jintper ])rofir return, ev-ai under the 
prevailing circumstanct's as the.v appl.v to our industr.v at the present time. 


On Docciiibor 12. 1923. Mr. Stern wrote a letter to Jame.s F. 
Bell, vice president of tlie Washburn Crosby Co.. ^linneapolis, Minn., 
containing the identical two juiragraph.s quoted above. On December 
13, 1923. Mr. Stern wrote letters containing the.se two j)aragraphs 
to other miller.s. (See p. 1()9.) 

On December 13. 1923>. Mr. TA)ring replied to Mr. Stern's letter 
of December 11, 1923. as follows: 


I am in rec<'ij)t of your favor of December 11th. and have ri'-ri‘ad Mr. 
Moses’ letter in the Northwestern Miller, to wliich .vou referred. 

Unfortunately. I cannot conu' tt> the same view]H)int that he evidentl.v does. 
I am willing to agrt'e that tlu're is a tremendous ovt'r-capacity in this Country, 
but I do not think that we shall ever rt'ach the i>oint where we can mutually 
agrt'o to shut down for a given number of hours to incn'ase the profits of the 
milling business. That by so doing w(' might be the gainer in the long run 
goes without s.aying. but as you are full.v awan' the comiH'tition Ix'twec'n the 
millers is such, and the pn'ssure is so grt'at. that it is imixissible to get Them 
to agree (if the.v could legall.v do so) on any polic.v that would be cooperative. 

I have had hoix's that W(' might possibly rea.ch an agrt'ement as to methods 
of conducting business, placing them on :i sound, practical basis as to terms 
and conditions of sah' and the enforcement of same, that might work out 
materiall.v to (uir .advantage. W(‘ are all inten'sted in conducting business on 


good, .san.e. sound principles, and w(' .should be able to .agree on what those 
principles of doing business arc'. It is in.sane. in m.v judgment, to st'll flour 
as it has l^et'U sold this .vear. and yc't comix'tition has been resp<^>nsil>le for it 
in part. There is nothing, as I understand it. illegal in agreeing on the terms 
on which flour should l>e sold to all customers, and the pt'riod of time which 
they should have in which to take it out: but I am not over-sanguine on millers 
arriving at anything that can be dei>ended upon. 
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We, unfortunately, have not found a very jtreat improvement in the attitude 
of the mills since we had the pleasure of seeing you here at the Edgar reunion. 
Cutting goes on continually, without bringing about any material advantage, 
as I do not believe today a cut in price would stimulate the business to any 
extent. 

On December 18, 1923, Mr. Bell replied to Mr. Stern’s letter of 
December 12, as follows: 

On my return this morning I find your good letter of December 12th. I 
as.cure you it was indeetl a pleasure to see you here and I am only sorry that 
the many engagements of the Northwesteni Miller prevented u.s from extend¬ 
ing some courtesi(‘s wliieh would have given us added enjoyment. 

As to the meeting with the Southern Minnesota Mills, I am glad to have 
you speak so encouragingly of it and I hope it was productive of good results. 
There are always those who will depart from the ways of good commercial 
practices. That is to be expected and we can only trust that exi)erience alone 
will teach some of these fellows the necessity of different methods. 

I quite agree with you it would be advisable to get together frequently. I 
have been turning over in my mind a new idea of a Millers’ Service Bureau 
which could deal with factors that go to make price and not the prices them¬ 
selves; in other words, something that would help us to speak a common lan¬ 
guage, which we do not do today. 

We are still maintaining the policy I outlined before the meeting. It is 
diflScult during times of light sales to withstand the pressure that comes from 
ones sales department. They are always confident the business is passing to 
competitors and feel a lower price would stimulate sales. However, even in the 
face of apparently declining sales we have maintained a rigid policy as to 
making a profit on all orders, and I intend to see this through. ^ It is just a 
question now of being able to keep ones nerve and I as.<ure you I have not 
lost mine. 

With kindest personal regards and best wishes for the season, 1 remain 

On December 19, 1923, Mr. Stern replied to the above letter as 
follows: 

Thank you very much for your kind letter of December ISth, which is much 
appreciated. I naturally was particularly interested with your writing that 
you were turning over in your mind a new idea of a Millers' Service Bureau, 
and I trust that when you have this sufficiently formulated, that I will hear 
further from you regarding the same. 

May I permit myself to urge strongly that you personally attend the meet¬ 
ing of the Millers’ National Federation to be held in Chicago on January 
loth, which as i understand it, is called specifically for the purpose of seeing 
as to how things can be improved in a general way in the milling industry. 

It is exceedingly encouraging to have you write that even in the face of 
declining sales, you are going to maintain a rigid policy as to making a profit 
on all orders, 

I want to say in all sincerity, that you have the ability and the prestige 
to be a leader in our industry toward better things. 

With very kindest personal regards and best wishes for the coming holidays, 
I remain. 

In reply to Mr. Stern’s letter of December 13, 1923, referred to on 
pa^e 108 above. W. L. Harvey, of the International Millinji Co., 
Minneapolis, Minn., wrote on December 18, 1923, as follows: 

I am glad to have your letter of the 13th and to know that you feel there 
has been a decided improvement in prices asked for fiour relative to cost. 
So far as we are concerned we have done little or no business since the 1st 
of December and have had so few chances to do business that it seems right 
now price cuts very little figure. Whether, when there is some renewed 
interest in flour, the mills generally will hold to their good resolutions remains 
of course to be seen. There is no doubt that in the long run a basic industry 
such as ours is bound to be conducted at a profit for the group, whatever may 
be the experience of individual members of the group. The one encouraging 
feature in the situation is that the two biggest factors in the milling business 
express themselves as disposed to hold for better prices. 

We do not feel discouraged at the outlook. 
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In reply to Mr. Stern’s letter of December 13, 1923, W. H. 
Sudduth, vice president of the Commander Mills Co., Minneapolis, 
Minn., wrote on December 15, 1923, in part as follows: 

I am pleased to acknowledge receipt of your letter of December 13 and I am 
sorry to l)e obliged to admit, however, that our experience so far has not been 
just the same as yours. 

It is true that our salesmen report that our prices are in line on an average, 
but every day sales are made way under our prices, and we have lost con¬ 
siderable business in the last thirty days. We have been forced to make some 
sales in order to hold desirable accounts, and these sales have been made on a 
lower basis in the last two or three weeks than sales we made to the same 
class of trade earlier in the fall. We have done very little business, hut 
what we have done. I think, has averaged lower than it would have i)revious 
to our meeting. We, however, are not at all discouraged and believe as you 
do that there is a vast amount of good to be gained from fairly frequent 
meetings of the millers. 

We attril)Ute present conditions to th(‘ fact lli.at everyone is short shipping 
instructions and is trying very hard to keep the mills running. The unfor¬ 
tunate part of the whole proposition, as I look at it. is the fact that most of 
our competition is among our own Southern Minnesota Mills. We do not hear 
very much about Washburn-Croshy Company, Pillsbury, or Con.solidated. but 
we hear a whole lot about a number of the Southern Minnesota mills. I 
presume the other Southern Minnesota .Mills bear about us. 

In reply to Mr. Stern’s letter of December 13, Everett, Ancben- 
baii^h Co., IVaseca, Minn., wrote on December IT, 1923, in part, 
as follows: 

ri>on my return this morning I lind your esteemed favor of the 1.3th. I 
quite agree with you that meelings such as the one to which you refer are not 
only enjoyable but very Ixmelicial. although it seems strange that such meet¬ 
ings are iu‘ce.s.'iary to b<)lster up “the other fellow” as we are all pleased to 
term it. 

From what I have learned from chin with the Sales Department this morn¬ 
ing I am afraid that 1 cannot consistently say that we have observed any par¬ 
ticular improvement in the general situation although we are rather inclined 
to believe we c.un see an improvement in inuces in :i few of the worst spots. 
I am trying to be good, but I am frank to confess that when our acc<nints 
were attacked so hard by trade pirates three years ago I decided to fight: we 
ju.st simply rolled up our sleeves and went at it ami it is desperately hard to 
stop. You know. Major, it is human nature to enjoy a g('od tight, especially 
if a iHjrson is on the winning side and making a little money l)eside. 

Business .seems to have become more stagnant during the past two weeks 
than any conditions this company has experienced for a long time. In fact, 
during this period the attenlion of our men has been turned to .securing ship- 
])ing directions rather than new business and the results are about as satis¬ 
factory as going to the Superintendent of the Poor House and asking him for 
a million dollar loan. 

I have not read the articles to which you refer but have the last five issues 
of the Northwestern Miller and some of the other trade papers piled up on 
the corner of my desk for perusal within the next day or two. 

Hasn't Mr. Husband scheduled a federation get-together for .Tanuary l.'jthf 
I do not know to just what degree these big meetings are effe<'tive but I do 
believe that a small gathering of millers now and then is highly beneficial 
as well as pleasant. 

In his annual report dated April 15, 1924, A. P. Husband, 
secretary of the Millers’ National Federation, thus describes the 
effects of the cost and profit discussions at the federation meetings of 
October 12, 1923, and January 15, 1924: 

The semiannual meeting on October 12. 19*2.3. was unusual in its character, 
in that there apiiearcd to crystallize at that meeting a sentiment that it was 
foolish for millers to continue longer the practice of selling flour at or below 
cost. There was a frank exchange of experiences, a number of millers con¬ 
fessing to their share in creating the condition which existed in the trade. 
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However, there seemed to be a feeling that it was time to call a halt, and a 
number of those present left the meeting with the determination that they 
would sell no flour that did not show cost and a reasonable prolit. 

A somewhat similar meeting was held at Hotel La Salle, Chicago, on 
January 15, 1924. No program was prepared for this meeting, no committees 
appointetl and no resolutions passed, but it developed into an experience meet¬ 
ing in which many millers recit€Ki their experiences under methods of opera¬ 
tion as suggested at the October meeting, of accepting no orders that did not 
show cost of manufacture and a profit. 

It is generally agreed among the trade that the beneficial effects of these 
two meetings were far reaching; smaller groups of millers have met several times 
since these meetings were held and the same general sentiment prevailed through¬ 
out these local or sectional meetings. As a result there is no doubt a better 
trade condition now than existed six months ago. ! 

The interest in the agreement to sell no flour except at a profit, and 
thus to affect prices, was not confined to the northwestern millers. 

On January 23, 1924, the executive committee of the New York 
State Millers’ Association, Buffalo, N. Y., sent out the following: 

SPECIAL LETTEE 

To Xeic York State MilU: 

It is generally accepted as a fact that the milling business has been more 
badly demoralized during the last two or three years than at any time in the 
last quarter of a century. 

There has existed, possibly to a greater extent than ever before, a general 
policy of unreason.-ible price cutting. 

The principal subject to be discussed at the meeting of .Tanuary 29th, is to 
see whether these conditions cannot be improved. 

Your presence is wanted. You can help to improve these conditions. 

If you have not already advised that you will be there, will you not please 
do so by return mail? 

In a circular to members dated February 7, 1924, regarding the 
meeting of January 29. Fred E. Pond, secretary of the New York 
State Millers’ Association, reported the following regarding not 
selling except at a profit: 

Later on the report of tlic federation meeting of Jan. 15th was taken up 
by Mr. Lingham and discussed by paragraphs, etc., and emphasis was laid on 
the necessity of millers adhering to a determination to sell no flour that did 
not show a profit over cost of production and selling. 

It was pleasing to note the keen interest disphiyed by the Members by their 
participating in a general discu.ssion on the milling conditions as they exist 
at this time. Many jK)ints were brought out showing lack of consideration 
of important factors entering into the real cost of production and operation 
of sales departments which if taken into consideration would tend to a greater 
uniformity in the sale of flour. While it is the right of every person to dispose 
of his pr<-duct upon any basis ho may .'^ee fit. it must at the same time be 
recognized and admitted that he is entitled to a fair profit over; and above 
all items of cost including a reasrniable allowance for his own services. 

It was brought out very forcibly that if these conditions weni reasonably 
complied with the milling industry would be in a healthier condition than it is 
at the present time. 

In order that you may have a schedule showing the different factors which 
you are entitled to consider in determining a proper cost for your flour, we 
are enclosing herewith a schedule as approved by the Federal Trade Com¬ 
mission and referred to in Mr. Husband's remarks. 

The .statement in the last paragraph quoted aboye is explained 
in Mr. Pond’s circular of February 7, 1924, as follows: 

As indicated in the call for the meeting many of the mills realized the 
need of examining into the basis of their individual operations, looking toward 
a reneweel activity in the milling industry and Mr. Fred J. Lingham was 
called upon to speak on the necessity of millers knowing their co.st, of manu- 
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facture under operating conditions as they are at present, not as they were at 
some time in the past. He reviewed a number of items which he stated should 
be considered and stated many millers failed to consider them, and he en¬ 
dorsed a suggestion offered at the Federation Meeting at Chicago on Jan. 
15, 1924, that a committee be organized to interest millers in the subject of 
cost accounting. 

Mr. A. P. Husband. Sec'y Millers’ National Federation. Chicago, in refer¬ 
ring to Mr. Linghara’s remarks, stated that a few years ago a committee of 
successful millers had been ai)iK)iiited by the Federation for this purpose, 
and that this committee had drafted a diagram of items that should be con¬ 
sidered by all millers in arriving at the actual selling cost of a harrel of 
flour. This diagram was submitted to the Federal Trade Commission and 
pronounced as “ sound ” by the accountants for the Commission. 

Oil February IS, 1924. E. D. Lvsle, of the J. C. Lvsle Millino: 
Co., Leavenworth, Kan?., wrote F. D. Stevens, secretary of the 
Kansas Millers' Club, Wichita, Kans., in part as follows: 

Mr. IJell of the Washburn-Crosby Company announced, at a recent meeting 
in Chicago, that his company would nor .sell any Hour at a loss, irrespective 
of what others are doing. The little Mills have always feared the competi¬ 
tion of the big Mills, and now when the head of the largest Milling Company 
in this country announ<-es. publicly, that Washburn-Crosby will no longer 
book flour ;it an actual loss, then it seems high time for we little fellows, to 
follow this example. 

We. therefore, strongly recommend that .all Millers’ Clubs adopt the slogan 
“No Sales at ;i Loss" and bend their utmost efforts to put this ix>licy into 
oi>eration. 

4'he various luoctinffs of millers durin" the fall of 1923 and the 
early part of 1924 to discuss selling at a profit and other trade mat¬ 
ters resulted in the following comment by the Kew York corre¬ 
spondent in the Xorthwestern Miller of February 13, 1924: 

Even in the face of few sale.s. mills have been holding firm especially in 
the Northwest, whence very few cut prices were <iuottMl. It was felt through 
the trade here th.at a number of northwestern and Wisconsin mills are in con¬ 
ference. resulting in their (juoting identic.-sl jirices for Hour. This has causetl 
consi(h‘rabU‘ comnuait as buyers feed that tlie.'^e i)rices are too high and are 
unwilling !<► iiurehase while this combination is in force. Some of these brands 
are not at all well known, so it is felt that the attempt to rate them .as high 
as well (‘st.ab’ished oiu's is foolish. 

In the Southwest one or two mills were able to make iirices that apparently 
were r(‘;ich(‘d by dividing the output by mortgage, adding the numlit'r of em- 
ployee< .and subtracting the date of the president’s birthday. They were cer¬ 
tainly Tiot consistent with the price of whe.at :ind operat.ng expenses and, the 
flour lH‘ing of fair (piality. they liarmed legitimate business. 

Objections to the above article were raised by B. B. Sheffield, 
president of the Commander Mill Co., ^Minneapolis, ^linn., in the fol¬ 
low in tr letter written on February 28, 1924, to W. C. Nichols, 
vice president of the Xorthwestern Miller, Minneapolis, Minn.: 


I .am (luitc willing to ndmit that the Northwestern Miller is one of The 
“newsiest " shiH'ts in exi>tenee but I .am hoj^ing that it will investigate reports 
befon' imtting out .as pr.aetically a fact information that is certainly injurious 
to the Hour tr.ade, 

I do not know of any ** collusion " of mills on Hour prices and I <lo not know 
th.at millers have ever gotten togetlnu* with a view to establi.shing i^rices on 
Hour. 

This arii<*le that I enclose reads— 

“ This h.as c.aused considerable comment, as buyers feel that the.se prices 
are too high and are tinwillitig to purchast' while this combin.ation is in force. 
Some of tiiese brands are not at all well known, so it is felt that the attempt 
to rate them as high as well established ones is foolish." 

I do not think that this is a very serious matter but I think that the North¬ 
western Miller should avoid any intimation that the Millers get together for any 
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purpose whatever. I piesume this rumor started by the fact that the Millers 
got together, just as we did the other day, but there was no attempt to make 
4iny fixed price on fiour or to do anything except to open the eyes of some of 
the millers who do not figure cost and are quoting flour way bej’ond reason. 
There was not a word said at that meeting about price fixing- There never will 
be any price fixing by Millers. It is simply out of the question but the few 
lines in your good paper goes further towards making the flour buyers think 
there is a “ combination ” than anything else that could be done: 

That Mr. Sheffield's letter of February 28, 1924, quoted above, 
was self-serving, is indicated by the following paragraph from a 
letter of February 29, 1924, written by J. M. Quilty, secretary of the 
St. Paul Milling Co., St. Paul, Minn., to G. M. Palmer, president of 
the Hubbard Milling Co., Mankato, Minn.: 

I was unable to be at the meeting last Tuesday as I was recui>erating from 
a recent minor operation, but our Mr. Kelm was there. He reiwrts it was a 
mighty fine meeting. He was particularly impressed with the apparent sin¬ 
cerity of the big fellows to secure l>etter prices and handle their trade on a 
more businesslike basis in future. Perhaps better times are in store for spring 
wheat millers generally. 

And in replying to the above on March 1, 1924, IMr. Palmer -wrote: 

I was sorry you were not present in person and also sorry I did not have an 
opportunity of meeting Mr. Kelm as there were one or two matters that I 
wanted to take up with you people. 1 took up my two sales managers but 
neither of them met Mr. Kelm. 

The meeting was certainly an encouragement to everyone present and I 
am much in hope something will develop tliat will be of l)eneflt. Of course 
wlu'ii one is deathly sick it takes a long time to recuperate and 1 am not 
looking for any immediate change in tlie business but I certainly believe 
the meeting was well worth while and th.at we shall see some benefits from it 
in the not distant future. If we can come together occasionally and talk 
matters over it seems to me that it would result in real benefit. 

On the same day Mr. Palmer wrote to H. H. King, of Minne¬ 
apolis, Minn., regarding this same meeting, as follows: 

I am getting some nither interesting letters from dilTerent millers in regard 
to the meeting held last week and apparently there is very great interest in it. 

* * « « * « ; « 

I was told by one of the big men who seems to have gotten on to it in some 
way that Mr. Lund of the Atkinson Milling Co., was sitting right behind Mr. 
Wright of Menomonee who spoke about some mill Fillegible word] practice of 
sending out very low quotations all over the territory. This man says that 
Mr. Wright held in his hand a letter of the Atkinson Milling Co. and as Mr. 
Lund was sitting immediately behind him he could probably notice just what he 
had in his hand and what he referred to and that immediately Mr. Lund 
got up and went out. I know that he went out but did not know, it had any¬ 
thing to do with what Mr. Wright had said. 

The Atkinson Milling Co. has the rej»utation of being the worst cutters in 
the business. Do you suppose any influence can be brot to bear upon that 
concern to refrain from making such prices and of broad-casting their quota¬ 
tions everywhere? The St Paul Milling Co. has been pretty bad themselves 
but this gives us a change to take the matter up with them and possibly it 
may do some good. 

On the same day Mr. Palmer also wrote to the L. G.; Campbell 
Milling Co., Blooming Prairie, Minn, regarding this ineeting as 
follows: 

We think we can notice a disposition on the part of millers to adhere to 
better business policies and firmer prices. The meeting in Minneapolis this 
week we believe was a step in the right direction and we are hopeful that 
there may be cooperation between millers and a discontinuance of some of the 
practices that have helped to demoralize the industry. 
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So far as tlie information obtained by the commission goes, there 
was little comment after this time between mills, in correspondence 
or at meeting, on the question of selling at a profit or of securing 
a price that would show a profit above cost. 


Section 5. Agreements, understandings, or cooperation to exchange in¬ 
formation on prices. 

The exchange of information on prices of flour was carried on 
through many of the millers’ associations prior to the time this mat¬ 
ter was taken up by the Millers’ National Federation at its meeting 
of October 12. 11)23. at Chicago. Ill. But the systematic exchange of 
price information between the milling companies themselves, espe¬ 
cially the checking up of alleged low prices, dates largely from the 
impetus given at the federation meeting referred to above. 

In announcing this meeting in a circular issued October 1. 1923, 
A. P. Husband, secretary of the Millers’ National Federation, stated: 

The semiannual meeting: of the federation will be held in East Room of Hotel 
LaSalle. Chiea;:o. on Friday, October 12. 11)23. be;;iuning promptly at 10 a. m. 

All members of the federation ;ne ur.ired to attend this meetinjt which is 
called for the purpose of h.avin;,: a frank discussion of the prestuit unsatisfac¬ 
tory conditions in the industry and plans that may be proposed for improving 
these conditions. 

The present ditliculties are not conlined to any one locality or to any particu¬ 
lar class of mills: all are affected alike. It is hoi)ed that out of this meeting 
will come practical sug;:eslions for improvement in trade conditions, and you 
owe it to yourself and the industry to attend and. participate in the discussions: 
to speak frankly as one miller to another and to offer plans for improving con¬ 
ditions. Dwide NOW that you will attend and make your plans accordingly. 


The printed report of the federation meeting of October 12, 1923, 
summarizes the (li.scus.sion on prices as follows: 


That the remedy ft>r existing conditions is in the hands of e.ach individual 
miller, beginning with an immediate return to sound ethical business methods. 

That sales managers be instructed that the successful oi>eration of the busi¬ 
ness is based upon sales showing a protit over cost of production and selling, 
and not on i)ercentage of mill operation. 

That sales mana.gi'rs be ;nl\)rmed that in the future the term ‘‘counter 


offer ’* is obsolete. 

That mill managers “budget” both their .'iales and cost of production and 
selling: .and that having arrived at the cost of producing and .celling such 
amounts of Hour as they can reast)nably depend upon, the cost of producing 
and selling be computed on a barrel basis and that figure used in determining 
the .'Jelling i>rice. 

That having establi'^hed a .'jelling price, it should be maintained, and sales 
managers held to account for its being maintained. 

Th.at millers shouUl have faith in each other, and imstead of accepting un¬ 
conditionally reports as to selling prices and terms, have them verified by tele¬ 
graphing or telephoning to. and trying to a.<certain facts from, the one accused 
of uncommercial practice. 


The report containing the above quoted paragraph was sent out by 
the secretary to the more than 1.200 niombt'r.s oi the federation on 
October 25, 1923, under a covering circular letter reading in part as 
follows: 


There is enclosed herewith a copy of Rei)ort of Proceedings of the semi- 
annu.al meeting of tiie federation, held at Chicago, on Friday. October 12. 1923. 
Practically the entire sessions were devoted to a di.'Jcussion of present unsatis¬ 
factory conditions in the milling industry, and suggestions for improving these 
conditions. It was a “ family gathering.” and those who addressed the meeting 
were unusually frank in their statements regarding conditions and the causes 
for same. The di.<cussions are not printed, but the suggestions made are 
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printed in brief paragraphs; we urgre every miller to read them carefully and 
after familiarizini; himself with the sugrgestions made for improvement, to 
put them into practice NOW in his business. 

In connection with an exchange of price information, Walter 
Stern, president of Bernhard Stern & Sons, Milwaukee, Wis., wrote 
to F. J. Allen, general manager of the iBay State Milling Co., 
Winona, Minn., on October 18, 1923, in part, as follows: 

Following; up the impressions that we received at the Chicago meeting, I 
am satisfied that it is strictly up to the millers to improve their own individual 
returns in the way of prices secured. 

In replying, on October 22, 1923, Mr. Allen wTote, in part as 
follows: 

: 

Judging from some of the prices that have been reported to us by our 
eastern sales agents, the Chicago meeting apparently did but little good. 
Our Pittsburgh man has been pounding us very hard to book our Standard 
Baker's Patent at .Sd.OO. We have turned the business down. , Several buyers 
have made firm offers at this price. We have the offers, but have not accepted 
them. These buyers have in turn told other salesmen that we are selling at 
$6.00 and then our competitors' salesmen report the $6.60 price to their mills. 
This morning we have a letter from our Pittsburgh man, advising that 
“Daniel Webster” sold in Pittsburgh at $6.15, jute. We do not believe it. 

* * * The writer was in Minneapolis a couple of days last week, and 
the few millers he talked with did not seem to be going out of their way 
to get high prices. The Chicago meeting was a good one, but when you stop 
to consider it, quite a few millers were not represented, and particularly the 
larger ones—Pillsbury. W. C. Co. Our Milwaukee man writes us that “ Pills- 
bury’s XXXX Best” sold in Milwaukee on the 17th at .$6.20 bulk warehouse 
delivery, and that they allowed per bbl. for buyer's sacks. 

On October 24,1923, iMr. Stern replied in part, as follows: 

The writer is under the belief that considerable can be done by the millers 
themselves in improving general conditions in the industry by occasionally 
writing some brother miller inquiring as to the truth of a reported low price 
quotation or sale. We are doing this from time to time, and find that it has 
its advantages. 

We are not making very large .sales, and do not regret this. circumstance, 
in view of the fact that what sales we do make, are on a pretty fair basis. 
We are holding firm for our so-called I’atent on the basis of .$5.7.5 bulk 
Minjieapolis, and while we are just as you are, turning down business at a 
lower price, we think it is most advantageous to do this in our interest. On 
the whole, we are under the impression that outside of the big markets, and 
perhaps .'■jales to the very largest buyers, prices are on a better basis relative 
to cost than in the recent past. 

On December 19, 1923, J. M. Quilty, sales manager of the Saint 
Paul Milling Co., St. Paul, Minn., wrote to G. M. Palmer, president 
of the Hubbard ^Milling Co., Mankato, Minn., regarding prices, and 
also the formation of a proposed nortliwestern association. The final 
paragraph of the letter was as follows: 

Ponding the formation of the propo.sed northwestern association we will be 
most happy to exchange price information with you at any and all times. 

On December 20, Mr. Palmer replied to the above letter as follows: 

I have noted your favor of the 19th with mucii interest. I am considering 
the matter of calling a meeting of spring-wheat millers in order to talk over 
the abu.«:es and unbusinesslike conduct that has become quite prevalent in our 
industry. I have no thought of anything in the line of price-fixing but there 
are many abuses which have grown up that ought not to be tolerated and if 
we could get together and get acquainted with one another and have a little 
confidence in one another I believe it would be a fine thing for the industry. 

I do not know as yet whether su<*h a meeting will be called or not but If it 
is you will of course receive notice in due time. 
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In the meantime I believe it would l>e a mightj’ fine thing if every one 
felt free to consult with other millers in regard to alleged prices, etc., and we 
fre(iuently find that misstatements are made as to what prices are being made 
by comi)etitors. 

On December 28, 1923, Walter Stern, president of Bernhard 
Stern & Sons, Milwaukee, Wis., wrote, in part, as follows to 
H. ]M. ^leech, president of the Red Wing Milling Co., Red Wing, 
Minn., regarding exchange of price information: 


Our sales manager, to whom I showed your letter, said that “if Mr. Meech 
were here, 1 would liki‘ to tell him in the most courteous manner as I could 
so that he would not misunderstand me. tb.at Red Wing Special in New Castle 
is .sold, spt'aking generally, unneccs.'^arily low, which makes it very difiicult 
for us to .stH'ure a proper price for our “ ATLAS FANCY FLOUR ” from 
our jobber, who has so frequently <*omplain(‘d that on account of the low price 
at which Red Wing Spc‘cial was being sold, that he could not pay our price 
on “ATL.VS." * • • j coniident. therefore, that you will agree with me 

tliat an exchange of information from time to time in this way will be helpful 
and constructive, and at the same time by no means detrimental to our repre¬ 
sentatives or our customiTs. 

Will you be kind emnigh to return the enclosure for our files. 

It is well in all cases to go right to heaihiuariers to get corri'ct information 
as the best of us .are apt to be misled unless we do so—1 wonder whether 
Cere.sota is aetuallj* being jobbed at .$7.(K) and whether the jobber really bought 
the same at .S<>.2.". While naturally, we are very proud of the standing of 
“ATLAS FANCY FLOUR.'* there is a limit as to the price that we can secure 
for the same. And perhaps it would be interesting for you to ascertain as 
to whether the information regarding Ceresota is correct. If you do seek any 
information in that regard it would be appreciated by us if you would advise 
us accordingly. 

On December 31, 1923, Mr. Meech replied a.s follows: 


Y’our letter of the 28th certainly made us feel go<Kl and proves to us that 
the information which our salesman sent along is far from being true. It 
looks to us as if our jobber was trying to beat us down in our price by furnish¬ 
ing such information. We are returning tin* salesman’s report and hope you 
will feel free to call upon us at any time when you are making similar in- 
vestigation.<. 

You asked us to report in regard to the reidy from the Ceresota mill. They 
advised us that they, of course, know nothing ab<.ut what their flour was being 
resold at but they wouhl disimte the statenumt as to their selling their jobber 
at .8d.‘2r> per barrel. They stated that they ha<l sold all the way from .80.70 
to .87.(K), the former figure was the lowest that they had made in any flour 
booked to this party on this crop. 

We are sorry that your .^ales manager feids that our jobber is a bad com¬ 
petitor at that point and we fully realize he is a hard man for us to manage 
and try and make him maintain his price. We try to do this by holding 
our price up and are endt^avoring to instill a little confidence. We will do 
our best to educate him to avoid making any unneces.<ary low figures. 

The Ceresota flour mentioned above is manufactured by the North¬ 
western Consolidated Milling Co., Minneapolis, Minn. 

A second meet inn of millers was called by the Millers National 
Federation for January 15, 1924. In referring to this meeting a cir¬ 
cular dated December 27, 1923 and signed by A. P. Husband, secre¬ 
tary, stated: 


There will be another “ Exiiorience Meeting ” of members of the Federation 
in the East Room. Hotel LaSalle. Chicago, on Tuesday, January l.o. 1024. No 
doubt some of those who attended the October meeting will be prepared to 
tell by that time the results of carrying out suggestions made at that meet¬ 
ing. We are sure that every miller will get enough encouragement from this 
meeting to pay hinj for coming. No reports, no committees, no program; just 
an opportunity for millers to frankiv exchange views in a helpful wav. 
COME. 
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The meeting was held on January 15, 1924, and in reporting what 
occurred Secretary Husband made the following statements in a 
circular dated January 18, 1924: 

The necessity of injecting: some “ backbone ” into the milling industry, at 
once, was the burden of numerous statements by millers at the meeting called 
by the Federation and held at Hotel LaSalle, Chicago, on Tuesday, January 
15, 1924. It was rei^eatedly stated that much good had resulted from the 
meeting on October 12. 1923, but that millers individually must be brought to 
a realization that the present situation in the industry is of their own mak¬ 
ing, and that the remedy is in their own hands. 

* * * * * * 

Several suggestions were made during the course of the meeting that should 
have the attention of millers. They are: 

“ 1. That millers lack faith in each other, and accept as fadts statements 
made by salesmen, brokers and buyers as to ridiculous prices and terms made 
by other millers. Investigation has shown that most of these reports are lies, 
told for the purpose of bearing *’ the price of the miller to whom such reports 
are made. Conduct a few exi^eriments by telephoning or wiring the other 
miller, and see if we are not correct in this.” 

m « ♦ • * * : 

It may be all summed up in a few terse statements: Figure your cost of pro¬ 
duction and selling on the basis of your actual present operation (probably 
50 per cent), and current market prices for wheat, sacks and other supplies; 
name your prices accordingly and insist on getting those prices, refusing to 
consider so-called counter-offers regardless of who submits them. 

The above-described meeting of January 15, 1924, was attended by 
Janies F. Bell, vice pre.sident of Washburn Crosby Co., Minne¬ 
apolis, Minn., and by A. C. Loring, president of the Pillsbury 
Flour Mills Co., Minneapolis, Minn., neither of whom had attended 
the federation meeting on October 12, 1923. 

On February 12, 1924, W. H. Cahill, sales manager of Bernhard 
Stern & Sons. Milwaukee, Wis., wrote to James F. Bell, vice presi¬ 
dent of the Washburn Crosby Co., regarding a reported sale of 
Washburn Crosby’s Gold Medal Flour to a baker at St. Charles, 
Mich., at a price 55 cents per barrel less than Bernhard Stern & Sons 
had quoted the same baker on Spearhead flour. The final paragraph 
of Mr. Cahill’s letter was as follows: 

We would appreciate very much indeed your advising ns as to the correctness 
of the information received from our salesman if you c.are to do ,so.—We are 
seeking this information in line with the privilege which you were kind enough 
to grant your comix*titors at recent meetings of millers to check up with you 
on information concerning your i)riccs. 

Whether ^Ir. Bell answered the above letter is not known. In any 
case, the commission secured no copy of any answer. 

On January 30, 1924, H. H. King, president of the H, H. King 
Flour Mills *^Co., Minneapolis, Minn., wrote to H. R.i Harmer, 
of ihe Hubbard Milling Co., Mankato, Minn., regarding a sale made 
to a baker at $0.50 bulk, the final paragraph of the letter being as 
follows: 

We are very glad to hear from you in this way and certainly will be glad 
to coi)perate with you on this price question. We think the buyers are lying 
to us unmercifully and that our salesmen are believing them. 

There had been some exchange of price information among south¬ 
western millers during 1923 even before the Chicago meeting of 
October 12, 1923, but during 1924 this exchange became more 
systematic. 
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On February 15, 1924, John W. Cain of the Midland Flour 
Milling Co., Kansas City, Mo., wrote to Ralph Sowden, of the 
New Ei-a Milling Co., Arkansas City, Kans., regarding a low price 
to the Schmidt Bakery, Harrisburg, Pa., reported as having been 
made on a New h>a Milling Co. brand of flour. The concluding 
part of this letter is as follows: 


It is not my intention to be inquisitive, but inasmueh .as millers are generally 
trying to better things and inasmuch as it is of the highest importance that 
our salomi'ii be impresso«I with the fact that the infonnation they pass to the 
mill must bo reliable. I am wondering if you would mind telling me whether 
or not the doiK‘ I have rectuved is correct. 

Our regular pritv in that territory on is iNtj.GO jute. Philadelphia rate 

and 1 do not mind saying tiiat we iiave done very nice i)usiness this week with 
b;ik<‘rs at that price. We also b<)ok(‘<l short iia.cnt llour in fairly good sized lots 
to bakers this week at bulk. New York rate, with l-V commi.ssion iii- 

cludcil. Tho.se s.ales. however, were nv)i in New Y(»rk City, but they were in 
lots of 2,0v)0 barrels or more. 

I can assure you that any time you want any information from us we will 
be glad to coopi'rate with you by giving it to you and I hope y<-u will not think 
I am overly in<iuisitive when I write you the s<'tI of a letter that I have 
hennvith. 


Tn replying to 
ing ('<>. wrote in 


tlie above on Febnui’-y 
[tail a.s follows: 


s, li)24. the New Kni Mill- 


We have yeiir letter of I'ei.ruary 1.1th and r(*gret to iiiform you that we 
have m.-ide no s.ales io the Schmidt li.aking C“m])any of Harrisburg. Pa., since 
J.anu.ary 1st, and wc do n.ot know In-w yon secure any such information as 
was mentioned in your letter regarding the sah‘ <tf Pol.-ir Pear to these people. 

We have an agent in Harrisburg win* iias been handling <.ur account for 
several y(‘ars p.asi, who bongbt considerable I’ol.ar Ib^ar when tlie new crop 
started to move at a price considei-ably under i)ies(‘nl <iuotaiions, atid i: is 
just i)os<iblo that tins llottr lias been oftVre.l the Schmidt Pakery recently at 
a price such as you mention. 

Mr. Cain, of the Midland Flour ^Tilling Co., replied to the above 
on February 21, lb2-l. in ]):irt as follows: 


Thank you very much for your faviu* of February ISth regarding the Harris¬ 
burg situation. This is evidently one of the cases where long time .‘Shipments 
operate against the welfare of the miller.s, for we would judge that pro'oably 
your Harrisburg jobber must have bought for sea.soii shipment, or else he 
bought for three or four months delivery and is carrying the .stulT along as so 
often hapiH'U.s. The dojie that we had on this was that Schmidt Bakery had 
bought from you for shipment up to .July 1st. 

Wc certainly aiqii-cciate yon?- U'ttcr and wo want to say lh;U if at any time 
you have anything you would like to take up with us. we would be very glad 
to hear from you and wc will answ(‘r yon as fraiikly as ix'.ssible. Ii will cer- 
t.ainly pay the millers to work together in trying to better conditions. We 
want to assure you that we will cooperate with you at any time toward accom- 
pli.shing this end. 


On ^farch 7, 1924. Charles ^1. Todd, secretary of the H. D. I..ee 
Flour trills Co., Salina. Kans., wrote to the New Era Milling Co., 
Arkansas City, Kans., regarding a complaint from a New Orleans 
broker that Polar Bear flour was selling at $5.50 to $5.70 in cotton 
sacks, and that the H. D. I.ee Flour Mills Co. prices were from 50 
to 55 cents higher than quotations by other reliable mills. Continu¬ 
ing, Mr. Todd wrote: 


So much misinforn'.atiou has been circulate<l during the last several mouths, 
that we do not believe that you made any such quotation there and feel that 
somebody has m.ade a mistake somewhere. We are under the impression that 
you are one of the mills that gets good prices for its products. It is not our 
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desire to pry into your affairs but we feel that if our broker has gaven us the 
wrong information, you would be glad of an opportunity to correct it. 

A nearby mill wrote us the other day regarding a sale we had made in the 
East, which was reported to them at a certain figure; the fact was that the sale 
was made at twenty cents per barrel higher than reported and we were glad 
to so advise them. We are convinced that if the mills would check up these 
low price reports by brokers, salesmen, etc., that they would find a lot of it 
simply propaganda to beat prices down and keep them at a less than cost basis. 

Answering the above letter on March 10, 1924, the New Era Mill¬ 
ing Co., wrote: 

The flour referred to by your New Orleans broker is undoubtedly flour that 
is being offered from old stock. Our agents there had an old contnict and 
probably figured that they would try to move it at a price. This is only an 
instance of our making a long time contract which we all know is a bad 
practice. 

You are not ])rying into our affairs ;it all in writing us concerning condi¬ 
tions as you find them on the territory as it is only by the exchange of such 
information that the industry as a whole will be benefited. 

Our price at New Orleans is $G.10 but our volume of business amounts to 
very little there. With the market on mill feed declining, flour prices w’ill 
have to be advanced unless we get a radical decline in wheat. 

On April 11, 1924, C. L. Bcckenbach, of the Rodney Milling 
Co., Kansas City, Mo., wrote to the New Era Milling Co:, Arkansas 
City, Kans., regarding a plan for exchanging i^rices. The letter is 
as follows: 

A few days ago. several millers were discussing the mis-informalion that 
comes to us in regard to prices, etc. In times past, this information was 
treated as correct, and after having acted on it. was found to' be without 
foundation so many times that it is expedient that some steps be taken to 
eliminate as much as possible a recurrence. 

A few millers of late have written direct to a miller who was reported to 
be quoting cheap prices, and in most cases, have found that the mill was being 
mis-quoted. This has happened so often that the suggestion has: been made 
that if a group of millers would write each mill that was reported to be 
cutting prices, in order that a fictitious price would be proven false before it 
harmed anyone, it would prove beneficial. 

The thought is that if a miller was really cutting prices, he would stop it 
as soon as he found that it was public knowledge. If, however, the price that 
he was reported having quoted in a certain market was false, \ye w'ould be 
set right at once; thus eliminating a very detrimental factor. 

At a meeting tl'.e other day. a list of mills was Tricked at random, as i>er 
enclosed list. Some of the mills thereon already have consented to co-oi>erate. 
The idea is that whenever one of the mills on the enclosed list meets up with 
or hears of a low price, to immediately wr.te the mill in question for verifica¬ 
tion. and to send a coj)y of the letter to the balance of the mills assisted, who 
would take this as a signal to write the miller as tliough the information came 
from a represent.ative. The psychological effect is going to be good, and we 
believe will practically eliminate less than cost prices, which have been a night 
mare for so long. 

Won't you please tell us wdiether or not this appeals to you, and if you will 
lend your co-(.)ix)ration. 

A list of 14 milling companies was attached to the letter. 

On April 12, 1924, the New Era iMilling Co. replied as follows: 

This morning's mail brings your letter of the 11th with the .suggestion that 
we might help conditions if a group of millers would write each miller that was 
reported to be cutting prices. The plan, I believe would tend to help eliminate 
the less than cost prices and we will be glad to co-operate -with you in helping 
to make it workable. 
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The Rodney Milling Co., on April 23, 1924, again wrote to the 
Xew Era Milling Co. as follows: 

The enclosed list of mills have exi)ressed themselves as willing to cooi>erate 
with us in running down fictitious prices and information. 

It seems that most mills are adhering to a sensible business plan and that 
is. either get c<>st for their Hour or not sell. We haven't heard of very many 
cheap prices and most of them were found to 1 m? fictitious. 

We b(‘lieve that all of this erronc'ous and false information can be elim¬ 
inated if we will take the time and run it down. 

If there is any way that we can cooi)erate with you. please feel free to call 
on us, and whenever you hear of a cheap price, pass the information along. 

The list of mills rel’erred to in the above letter as having ‘‘ex¬ 
pressed themselves as willing to cooperate with us in running down 
tictitious prices and information ” consisted of 10 companies as fol¬ 
lows : 

Red Sr.ar Milling ('<>.. Wichita. Kans. 

Will. Kelly Milling Co.. Hutchinson. Kans. 

New Kra Milling Co.. Arkan.^as ('ity. Kans. 

The Southwestern Milting Co.. Inc.. Kan.^as City. Mo. 

Isniert-IIincke .Milling Co.. Knn'J.-is City. Mo. 

Mi<lland Milling Co.. Kansas Cit.v. Mo. 

.J. C. L.vsl(‘ Milling Co.. Leavenworth. K;ins. 

ToiH‘ka Kloiir .Mills Co.. Topeka. Kans. 

Kans.as Milling Co.. Wichita. K.ans. 

liohin.'ion Milling C<>.. Salina. Kans, 

In a bulletin to members dated April 2G, 1924, J. N. Campbell^ 
secretary of tlie Xebra.-ka ^Millers Association. Omaha, Xebr., com¬ 
mented on a recent meeting of southwestern millers at Kansas City, 
in part as follows: 

KANSAS CITY MIIETING 


The two days .<essit)ns t»f the millers of the Southwest at Kansas City, 
Tuesday and Wednesday of tliis week, were well attended and the discussions 
wt>re vi'i-.v iniere.*^;iiig Ix'cau.^e th(\v dealt with vital subjects of a constructive 
nature. Tlu're is no doubt that tho.<e in attendance were much more strongly 
fortified hy the prexvedings. in their determination to avoid doing those things 
which resulted in siu-ii utter (’(‘inoralization to the indu.stry at the beginning 
of the new eroj) season last year. 

Tiie .<essic>n Tuesday morning was calle«I by Secretary Stevens of the Kansas 
Millers Club. It was devoted entirely to discu.ssion of ways and means of 
avoiding a rei>etition of the olTen.<es which provoked the war of prices a year 


ago. 

It is well re<-'>gni/.«‘d that tlu're can he no price agreements. Every miller 
is .anxious to do business on a sane basis of getting profits, but there exists 
great apiireluaision as to what tlu‘ other fellow is going to do and the whole 
situ.atior. is on a hairtrigg(‘r tension. If a few fellows are fooli.sh enough to 
start the trouble, dmtisier will tread on the heels of the industry through 
another year. 

We warn you that some of the Hour buyers would like to see the fireworks 
.set olT and the stampede of price cutting begin so that they can again pro- 
ctH'd to riaij) a harvest of two prolit.s—the on that belongs to the millers and 
the one they are entitled to. To precipitate this sort of a war, the un.scrupu- 
lous buyer does not hesitate to lie and misrepresent things when talking 
about offers received from other mills. 

To forestall this imposition it was agreed that the millers mmst keep in 
close touch with each other by all means of ready communication and when 
low offers are encountered, the thing to do is to call up the mills so reported 
and verify the report l)efore taking any action in defen.se. 

Tliese lying ri'ports can l)e readily exposed by this direct method and much 
confusion avoided. 
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But understand that this frank way of beating that dirty game pre-sup- 
poses that the millers will be perfectly fair and truthful with each other 
when talking over these matters, and you can never get anywhere if you 
are not. 

The large mills are most anxious to see a radical change for the better and 
are taking the lead in the movement. 

On May 23,1924, the J. C. Lysle Milling Co., Leavenworth, Kans., 
wrote as follows to the Wolf Milling Co., Ellinwood, Kans.: 

Our representative advises us that your j)riee on flour is $.5.65 jutes New 
York. As we have had reiwrts of this kind before, an<l found them to be inac¬ 
curate. we hesitated to believe this report. Our price today on 05% flour 
delivered New York is $6.65 jutes and naturally the difference in the price leads 
us to believe that your price h;is l>een misquoted to us. 

If consistent with your ix)licy, we would appreciate very much >\)ur advising 
us whether or not the report is correct. ^ 

Thanking you and assuring you that we are passing this infornnition to you 
merely with the idea of checking our repre.'^entative, we are, 

A copy of the above letter was sent by the J. C. Lysle Milling Co. 
to the Xew Era Milling Co., Arkansas City, Kans. 

On May 28. 1924, John W. Cain, of the Midland Flour Milling 
Co., Kansas City, Mo., wrote to Charles Roos, of the Hunter Milling 
Co., Wellington, Kans., regarding a low quotation reported to have 
been made by the Hunter Milling Co. to the Orr Baking Co., New 
Castle. Pa. The last paragraph of Mr. Cain’s letter was as follows: 

I wonder if yiui would mind writing mo about ibis thing, for if our repre¬ 
sentative was misinformed, I would like to tell him so. One of the outgrowths 
of our Tuesday meetings lias been :i frank exchange of information among 
ail millers and 1 tlu'rei'ort' feel free to write you aliout this thing and hope 
that I may hear from you by next mail. If at any time you should ever want 
to corrt‘spond with us about similar matters, would be very glad indeed tc 
hear from you. 

During May and June, 1924. frequent group meetings of millers 
were being held at Kansas Citv, Mo., Wichita, Kans., Hutchinson, 
Kans., Salina, Kans., Abilene, Ivans., Oklahoma City, Okhi., and 
Omaha, Xebr., but whether actual prices were e.xchanged or discussed 
at these meetings does not clearly appear from the information 
secured by the commission. 

On July 23, 1924, tlie J. C. Lysle Milling Co., Leavenworth, Kans., 
wrote two letters to the Wichita !Mill & Elevator Co., Wichita Falls, 
Tex., referring to the low prices being quoted by Texas mills, and 
stating: 

We hope the Texas Mills will get together and raise their i)riccs to a level 
that will secure for themselves a legitimate milling profit bused upon the 
daily value of wheat. 

On July 24, 1924, the Wichita ^lill t'c Elevator Co. replied as 
follows: 

Replying to j’our two letters of the 2t3rd since our exchange of wires, we 
have advanced price to $7.S0 for short patent and $7,30 for standard high 
patent, basis 4S's delivered Texas Common points which enelude Group 3. To 
jobbers we allow commission of 20<‘ per barrel with lOv* per barrel discount 
for cash. The price to the retailer is net 30 days or le.ss 10<;J per' barrel for 
cash. i 

We were quite fortunate indeed in this territory to have a good supply of 
red mixed wheat at our mill door which we have bought freely at export 
prices. To-day we are paying $1.05 to our farmers for red mixed wheat or 
equal to $1.22 Group 3. Wheat bought from dealers, however, is considerably 
higher. 

26177-27- 
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I ajrrco with you ihat wc are loo low in Texas, at the same time there 
is a good prolit in the business at present prices and comi)etition is severe. 
I consider that we have done very well during the past few days to get our 
price up .$1.00 per barrel. 

With kindest regards, always glad to exchange information with you 

On July ‘2S. 1024, the J. C. Iwsle Milling Co. replied as follows: 

Your Icitcr of the 2tth addre.ssed to me is l)olh interesting and gratifying. 
Th<‘ Texas Millers were in a very fortunate i)Osilion this season, as we see 
it. for they w(‘re able to buy substantial <iuantities of the now wheat before 
tlio bi" advanc(' in tlio market was uiul(‘r way. It is hard for us to under¬ 
stand. howevor. why the majorhy of them should have voluntarily given 
away tin* ni<-e prolit. whii-h this must have shown them, to the Ihiyer of 
dour. Vv'e .are in hopes that the rest of tlio Texas Millers have followed 
your v('ry good (‘xample in starting to adjust their jirices upward in line 
with r(‘pla<-ement valu(‘s .ami art' womloring if some of them who were freely 
Iirodicting lower TU'icos for wheat .some sixty days ago. and were .spreading 
this .sentiment among the trade, have changed their views. Most of the 
Millers in this .section of the country feel that the milling prospects for the 
next twelve months iwo bctt<‘r th.an th.ey have been in some years past and 
we priv.ately fi’(‘l that the advancing market lias l.een a splendid thing for 
the .Milh'rs. .as it has pri'vcaiied many of them from (ptoting .spciailative prices 
on tlour and li.as discotiragcd tlu' making of long time contracts. 

It has al>o h:nl the (‘d’ect of i)lacing the Ihiycr. and not the Miller on the 
defcTi'^ive .and this is being n'lli'cted in all of the iirices on which transactions 
have ln*e:i madi' by this se<dion. 

W(‘ hope you will exchange views with us fia'quently. for the lack of inter¬ 
course between Millers is. in our opinion, largely responsible for the gloomy 
period from v.iih-h we !iow seem to be emerging. 

Diirinif the la.«t week in Julv and earlv in Auirnst. 1924, there was 
an e.xeliauL^e of telejxrams and let tens between milliner companies in 
:\r ihvaukee. Wis., and Kansas City, ^Fo.. concerning cooperation in 
getting fair prices. On July 25. 1924, Walter Stern, president of 
Bernhard Stern I'c Son-, Mihvankoe, Wis., telegraphed J. L. Walker, 
sales inar.airer of the Larabee Flour Mills Corporation, Kansas City, 
Mo., as follows: 


Being desirous of cooperating with Southwestern mills in getting fair prices 
would you be good enough to wire us what you think would he a fair price to 
he quoted <ui ninety five Kansas hulk Kansas City giving the range for large 
volume buyer also single carlot buyer Will be glad to reciprocate at any time 
Kin(h\< iH'rson.-iI regards. 

On July 20, 1924, Mr. Walker wired the following reply: 


Our yesterdays market mills gener.ally quoted large trade basis five seventy 
five to live eighty five bulk Kansas City single car Buyer six twenty to six 
thirty ten thousand l>arrcls Buyer around six dollars to six ten selling cost 
or broker.age to be ad<led 

On the same day, ^Ir. Stern replied to the above wire as follows: 


Thank you very much for your prompt and kind response to our telegram, 
which is liighly appreciated. 

Without information before us as to what our competitors are doing, and in 
view of the fact that our sales are very light at the present time, we might be 
tempted to make lower prices than competitive conditions would justify, and 
that is the re.a.'^on we wired you accordingly. 

We are k('enly desimus of co-operating with mills like yourself, to see that 
fair prices are su.'Jtained for all classes of huyer.s. If there is anything that 
you can suggest at any time wherein we can be of service in behalf of the 
general cause. I trust that you will not fail to let us hear from you. Any 
information that you can transmit to us from time to time that you think would 
be helpful, we would thank you very much to send the same on. 

Assuring yc>u of my yery kindest personal regards, I remain 
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On July 29, 1924, Mr. Walker replied to Mr. Stern’s letter as 
follows: 


Received your letter of the 26th, acknowledging receipt of our -wire to you 
a few dnys ago. 

I appreciate that you desire to work with the better class of mills this year, 
and you can deixiiid on us giving you the best information we cun at any time. 
If at any time matters come up that we desire to take up with you we will 
wire or phone you relative to them. Want you to feel free to take any matters 
up with us at any time. 

I did not have the pleasure of seeing you at the last meeting in Chicago, 
but hope to have the itleasure of seeing you at the fall meeting. If at any 
time you happen to be down in this section, want you to feel at liberty to 
call and see us at our oflice at any time. 

With regards and best wislies. I am 

On July 30, 1924, Mr. Stern wrote to Mr. Walker regarding the 
recent exchange of prices, and also concerning alleged low prices of 
flour printed in the Bakers Weekly. Mr. Stern's letter is as follows: 


You were good enough reeenrly to i-esjiond to our request foy information 
as to priee-^ at whieh yon were holding your Fh)ur. which aetioir on your part 
is deejily jii^preciated. We are sincerely tryiiig to do our “bit,*’ looking to a 
greatly improved order of things in the milling industry generally, but par¬ 
ticularly aie we endeavoring to be in line vritli those millers who are deter¬ 
mined to rigidly adhere to sane. seu.>ible selling policie.s. 

Our attention is attracted at this time to the articles appearing in the 
Bakei’s Weekly by Mr. Otis IJ. Durbin, the same being a review of the mar¬ 
ket. Mr. Durbin ni.akes a practice of naming ligures. suppo.ced to be repre- 


.<en!alive of tl:e ]!ri"es at which. 


his language, “a g(!od grade*’ of Kan.sas 


or Oklahoma Hard '\Vheat 0.">Vc Flour would be worth, bulk. Mi.s.souri River. 
In the i>sue of .Inly 2'»th (Mr. Durbin’s inform.ation is by wire under date 
of .Tuly 2Mrd). lu* gives the range at .sriMo to .S.*).7."> bulk, ^Missouri River. The.se 
prices, we consider, an* not repre.seiitative of what would be accepted by 
mills, or at which buyers could purchase a dep(‘ndable 95% Flour. More¬ 
over. when anyone attempts to state as to what “a fair price” would be, 
and (iiiotes ligures with a range, for instance, of 1,5c per bbl., there is con¬ 
siderable left uu.said. Therefore we believe that the information is mislead¬ 
ing,—not wilfully so. but misleading nevertheless. 

We have in mind tliai the linkers Weekly has a circulation not only among 
the large l)akers. but likewise a good many very small ones. Flour salesmen 
too. read this publication, and doubtle.ss get an entirely wrong notion as to 
consistent ])rice levels. ■ 

On .July 21Mh Oie writer took tliis matter up by ‘phone with Mr, Bamford of 
Chicago, of the Bakers Weekly staff, and stated that we believed it would be 
better if Mr. Durbin’s articles eliminated references to prices at which Flours 
could be purchased. If you share our belief and would care to take the matter 
up with Mr. Bamford no doubt your action would help to eliminate what, to 
our way of thinking, is an objectionable feature of Mr. Durbin’s otherwise very 
interesting and instructive articles. 

We should be very glad to have an expression from you in this regard. 


Mr. Walker answered the above letter on August 2, 1924, agreeing 
with the statements made in Mr. Stern’s letter, but suggesting that 
such a matter might be miscon.strued if such a matter came into the 
hands of tlie Attorney General’s department. This letter of Mr. 
Walker is as follows: 


I agree with you in what you have to say in your letter of July 30th, but the 
price intimated bj' Mr. Durbin in his article in the Bakers Weekly does not 
govern the basis of the larger and better class of mills in the Southwest. As I 
understand it, his quotation is ba.scd on the quotation as received from the 
mills that he represents. 

I would be glad to talk to the Bamfords on this subject, but I would not 
want to put anything in writing to them regarding it. While I know they are 
friendly to the mills, but the letter may fall in the hands of someone who would 
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misconstrue it and cause a little notoriety. I believe we should be very care¬ 
ful as we cannot tell what the Attorney General’s department might do in case 
something like this would fall into his hands. 

That the question as to what the Department of Justice ini"ht do 
if acquainted with some of the activities of the millers associations 
was agitating others in August, 1924, is shown by the two letters 
quoted below. 

On August 6, 1924, L. H. Pinney, secretary of the Minnesota 
Millers Club, Minneapolis, Minn., wrote C. V. Topping, of the 
Southwestern Millers' League, Kansas City, Mo., as follows: 

I am seeking information regarding method of advising your memoers re¬ 
garding prices for local territory put out by your club—how obtained and dis¬ 
seminated. I eiirlosc lier(‘\viili (•(»])>• of letter I Iain) sending to ineml>ers. 
The directors make the price and they think, should I be called upon by the 
Department of Justice to explain we would be in a predicament. I would be 
pleased to have a copy of your rules and by-laws. Any suggestions you have 
to offer would be appreciated. This is confidential. 

Thanking you in advance, I am. ^ 

On August 8, 1924, Mr. Topping replied as follows: 


I am in rec*ei]tt of yuiirs of the 0th and in reply all states in the League 
territory are handled separately. 

Group meetings are held every week and business generally discussed. Where 
your business is confined strictly to your Minneapolis Club, I would suggest 
and it is working very saiisfact'iry in other states, that you rake a representa¬ 
tive mill, say IMllshnry Flour Mills in Minneapolis and use their (luotations as a 
basis. Let them advise .vou of the elianges and \a»u send this information to 
the !ne;nb(“rs of your Club. Fse bl:ink stationery and I would not put any 
name to the quotations, just let it appear as a regular market letter. 

This can be understood among your members and there need be nothing at¬ 
tached to it that would in any way involve any body. 

I think you would have considerable of a task to convince the Department of 
Justice of your innocence. 

One of the very important fc'atures is as little information in writing as 
iw.'^sible. 

Diiriiiir the same month there was also reference to the advisabilitv 

« 

of the millers* associations remaining '* rather imaetive. until the Fed¬ 
eral Trade Commission completes its work.” On August 30, 1924, 
J. Ih McLemore. secretary of the Southeastern Millers' Association. 

Kashville, Tenn., wrote to Frank K. Tanner, secretary of the Ohio 

/ ^ 

Millers’ State Association. Columbus, Ohio, as follows: 


For the last two inonrhs I iiavc Ikh-u smoibored wi'h so much work. I have 
not had a chance to think a'oout the .V.-^ociaiion of .Secretaries. I haven't 
done anything. 

I shall be in St. Louis next week, and at that time will get in touch with 
Mr. D. L. Foyer, and see if we cannot work up somethiiig w(u-thwhile. 

As a matter of fact, entirely too much pubLclty was given lo this move, and 
the Federal Trade O’mmission st.arted an investigation of it. I had. a letter 
from one of my friends in Washington, commenting on it. In my judgment we 
should remain rather unactive, until tlie Federal Trade Commission completes 
its work. The.v know that w(‘ are not doing anything at all now. but if we 
started something, we might be in for a lot of unwelcome publicity. 


The aboye letter was in an.-wer to a letter from !Mr. Tanner, dated 
August 2S, 1924, in which Mr. Tanner had written Mr. McLemore 
as follows: 


^ In a st.atement made on M.nrch 9. lOl’.t, to an agent of the commission Mr. Pinney 
denied th.nt the board of directors of the association fixed the prices quoted in the 
association bulletin. 
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Fnder date December 16, 1922, I wrote you enclosing a letter from the Piqua 
Milling Co., Piqua, Ohio, referring to a car of 43% Cotton Seed Meal, purchased 
by them from C. L. Montgomery & Co„ Memphis, Tenn., asking, whether you 
could give information concerning the firm. 

I have no record of any reply to my letter, and I have another letter from 
Piqua Milling Co., asking what was done in the matter. 

Will you please advise me what has been done, if anything. What chance is 
there for collection of a claim. ' 

What is the executive committee of the National Council of Millers Asso¬ 
ciation Secretaries doing? I note the Modern Miller took a shot at the 
Federation, becaiuse th«T have not (after four months) made known any 
plans adopted under the new organization. I pre.sume that vacations have 
delayed any action, hut vacations are now at nearly the end, and something 
should develop. 

In connection ^yith the above letters, it will be remernbereci that 
Federal Trade Commission atrents emraired in investigating the 
bakinir industry started out on tlie field work late in July, 1924. 

The results of the exchange of prices among millers were de¬ 
scribed as follows in a letter from AV. H. Cahill, sales manager 
of Bernhard Stern & Sons, Milwaukee, Wis., to AV. J. Grover, 
of the New Richmond Roller Mills, New Richmond, AAHs., on August 
13, 1924: 

Wo ;iro glad to he able to say. and with coiisidorahle foundation for making 
this stat(*ment, that it is a g(H>d many months—we might say .several years 
since wt* h;ive set'ii .such a determination on the part of mills to hold firmly to 
asking prices that are consistent with cost. Without going into details—we 
have seen concr<*te evidence of this on the T)art of a number of very repre- 
sent.ative mills, and we feel that we are wan-anted in making the statement 
that conditions at this time as regards to selling of Flour, showia vast and 
almost unheiieval)le improvement over conditions that existed a year ago. We 
have ha<l exchanges of correspondence with several mills, some of which we 
addre.ssed communications to regarding prices reported to have been named, 
and everyh(Kly that we have come in contact with in this way (we are re¬ 
ferring to millers) seems to be very willing to helT> along the good cause. 

In the same letter, Mr. Cahill also wrote regarding a low price 
reported to have been quoted in Parkersburg, AY. Va., by the New 
Richmond Roller Mills: 

We are thinking that our .salesman must have made a mistake of a doll.ar a 
barrel in sending in the report to us. or some way or other there is an error. 
You will of cour.^e, understand that the spirit in which we are writing this to 
you is one of a desire on our part to do whatever we can in checking up on 
information that seems misleading or doing anything else that we can to help 
bring about a very much better order of things generally than existed in the 
milling business in recent years. 

The two letters given below throw an interesting side light upon 
flour prices as quoted in the Northwestern Miller, an important 
milling trade journal published in Minneapolis, Minn., the editor of 
which resides in Kansas City, Mo. 

On September 12, 1924, AYalter Stern, of Bernhard Stern & Sons, ' 
Inc., Milwaukee, AA’^is., wrote Robert E. Sterling, editor of the North¬ 
western Miller, as follows: 

I wonder if you will take it amiss if I call your attention to a recent inclina¬ 
tion on the part of whoever writes the Kansas City correspondence in the 
Northwestern Miller, of quoting sales made at an exceptionally low price. 
While this information is correct, I believe, in the interest of the trade, that it 
is just as well not to mention sales made on an exceptionally low basis. I think 
you can justify not mentioning such information, for the reason that it can 
have only a very damaging effect on the trade in general. Just imagine if a 
buyer reads that a round lot of 95% Flour was sold at $4.90 bulk Kansas City, 
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and we are endeavoring to sell him on the price basis that we do, which is very 
much higher, and as you know, most of the sales are sold at a groat deal 
higher than any such low figure as that. 

I know very well that the $4.90 bulk price is a fact, but the mentioning of 
such a sale in your columns is apt to have a very far reaching effect in causing 
demoralization. I know very well that the Northwestern Miller in all it.s col¬ 
umns. quotes the range of jirices. but one of the hardest things for those millers 
to contend with, who are desirous of improving general milling conditions, is 
to combat the quotation of a sale at an exceptionally low price. If all sales, 
large and small, and at all prices, could be quoted, the low price would not be 
so damaging. If any mill makes a sale at an exceptionally good price, it is 
probably rarel.v the ca.se that it gets into print. 

I wonder whether you agree with me that it would be better not to mention 
sales made at an exceptionally low price. 

I have not seen you in a long while, and am looking forward to the oppor¬ 
tunity of having a real good visit with you again in the near future. 

I want to take this opportunity of extending to you most cordial greetings 
and best of good wishes. 

On September IC. 1924, Mr. Sterling replied as follows: 

The matter of flour market quotations, referred to in your letter of the 12th, 
is always a problem. 

Naturally millers desire at all times to see the highest flour prices publi.shed 
and want nothing said about the cheap prices at which they frequently sell. 
Many of the mills try to force us to do this by giving us at all times when 
qm)ting flour prices lh(' purel.v nominal quotations—the prices at which they 
would like to sell if tb.ey could. 

On the other hand. i)articularly in large markets, the bu.vers of flour try 
to influence our reiK)rts by giving us at all times the very lowest figures at 
which they have bought distrc'ssed flour. The.v say nothing whatever about 
some of the high prices paid for established mill brands. 

P.etween these two conflicting factors we try to describe conditions and quote 
prices which are fairl.v representative of the market. It is obvious that if 
we at all times published the highest prices quot(‘d on flour and the lowest 
prices at which distressed lots are sold there would nearly always be a range 
of not less than .^l.oO a barrel on flour in substantially the same class. Instead 
of doing this in ordinar.v (piotations we eliminate distress sales but usually 
do include top prices asked for the best brands. 

You can see that if we failed to nnoition the prices in the lower brackets 
we would .'joon lose the confidence of our readers among buyers who would 
very proi)erly reach the conclusion that we published more or less fictitious 
prices and that they could not depend on market information in the North¬ 
western Miller. In no time at all we would lose their confidence entirel.v. 

Another factor in this is our obligation to our readers among people who 
buy flour. They pay us our subscription price in order to get the pai)er and 
from it keep informed on trade conditions raid flour prices so that they can buy 
more intelligently. If we accepted their money and then gave them a paper 
which was untruthful because of publishing only half-truths, we would be 
guilt.v of something closely resembling breach of trust. 

Keferring s])ecifically to the price mentioned in your letter of $4.90 bulk, 
Kansas Cit.v. this i>rice undoubtedly was made on the sale of a considerable 
qu.-aitity of flour. It was not merely a “freak" iirice but was actually repre- 
S(‘ntative of a certain volume of trading in the period covered in the market 
revit‘W. It does not seem iK)ssible for us to keep good faith with our readers 
to ignore the low prices transactions. 

W do want to .<erve the interests of millers in this connection but I do not 
see how we can possibly go so far as to iuiblish fictitious market quotations— 
and. of course, they do iK'come fictitious if we do not truthfully describe all 
factors. 

I wish we could make the prices. It would then be a simple thing to 
eliminate these low figures. Unfortunately, the millers make them and the best 
we can do is to try to minimize the imiwrtance of the foolish sales. Don't 
you see my point in this? 

During September, 1924, S 3 ’dney Anderson, president and A. P. 
Husband, secretary, of the Millers National Federation, attended 
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group meetings of millers at Kansas City, Mo., Williamsport, Pa., 
Richmond, Va., Bulfalo, N. Y., Lansing, Mich., Toledo, Ohio, Colum¬ 
bus, Oliio, and Indianapolis, Ind. In October they attended meet¬ 
ings at Belleville, Ill., and St. Louis, Mo. In a report dated 
October 2,1924, and read at the semiannual meeting of the federation 
held at Chicago, Ill., on October 8 and 9, 1924, "Mr. Husband, in 
describing these group meetings said: ; 

During the group meetings referred to several needs of the industry have 
been brought out In practically every case where a miller was called upon 
to express his views as to the outstanding need of the industry, ‘ the reply was 
“ Confidence,” meaning confidence of millers in each other. It was pointed out 
time and again that millers are inclined to believe, without confirming them, 
reports submitted to them by salesmen and brokers as to prices and terms 
being quoted by competing mills, and that this practice had much to do with 
the demoralization in the industry. Much of this character of difficulty would 
be eliminated if millers would emphasize to their salesmen and brokers that 
the selling price of the mill’s products was to be made at the mill!office and not 
by the buyer, and that concessions as to prices and terms of sale would not 
be granted as a result of transmitting to the mill reports of what competitors 
were doing. 

Sydney Anderson, at that time a Representative in Congress 
from Minnesota, became president of the Millers National Federa¬ 
tion on September 1. 1924, having been elected to this office in June, 
1924. 

The following letter of October 11, 1924, from G. M. Palmer, 
president of the Hubbard Milling Co., Mankato, Minn., to John 
S. Pillsbury, vice president of the Piilsbury Flour stills Co., Min¬ 
neapolis, Minn., shows that frequent complaints were made as to the 
low prices made by the Pillsbury Flour Mills Co.: 

I was sorry that you were obliged to leave the meeting so early last 
Tuesday, as I should have been very glad indeed to have you remain and take 
part in the further discussion of matters of great int(*rest to us all. 

You mentioned the fact.—in a joking way, however,—that several had 
spoken to you about the low prices your company was making, that you did 
not wish to sell flour for less than was absolutely necessary, etc. ,I trust .vou 
will take no offen>-e if 1 call your attention to the fact that I liave lieard 
more complaints of the prices made by your company than any other or all 
other Northwestern mills, and I also heard the statement made by men of high 
standing in the business that in their judgment it was not necessary for you 
to make so low prices, that they did not believe you realized how strong you 
were with your customers, and in their judgment that you could just as well 
get considerably more money for your flour as not. 

I am inclined to believe that it would pay you to give pretty careful atten¬ 
tion to these criticisms and comments for y(»ur own profit as weir as for the 
fact that undue criticism of your prices tends to tear down the very thing 
that we are trying to build up. A number of times I have heard the com¬ 
parison made between your prices and that of \V.-C. Co. and invariably to 
the credit of the latter company. 

I believe that most of the spring-wheat mills are honestly trying; to change 
policies which have been in force for a long time and are trying to get onto 
a better plane of doing business. 

I thought best to call your attention to these matters and trust it will be 
received in the same spirit in which it is given. 

On October 13, 1924, ^fr. Pillsbury replied, explaining the reports 
that his company was underselling competitors ** contrary to its long- 
established custom,” and describing his company's system of check¬ 
ing up prices with its competitors. The letter is as follows: 

I am very glad that you wrote me as you did. and I can assure you that 
we all appreciate that, for some reason or other, it has gotten circulated 
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around the trade that our Company, contrary to its long-established custom, 
has been trying to undersell its competitors. 

Of course, there is always a chance, in wild markets, for a sale to be made 
at a lower price than was intended; and as we have investigated every single 
complaint that has boen brought up to us by one of our friends, I can state 
truthfully that wc have discovered less than a d'jzen instances where we have 
not been able to satisfy anyone when the true facts were disclosed. We have 
encouraged our friends to call our attention to any sales that did not look 
right, and we ha\e clie<*rfully given the exact facts in every instance. Nine 
complaints out of ten that have been made have been based on wrong infor¬ 
mation. on errors in i>rices reported, and in many instances on wrong dates. 
We have also found a tendency among the trade to report that they have 
pur<-hase<l our most expensive flour at the price of our lowest priced flour, and 
in one instance (which we ha\e heard of from at least a dozen sources) we 
made a sale <»f fl<»ur. according to Laboratory analysis, and had it distinctly 
understood that, if our highest grade of flour were used, the price would 
be 4()<‘ ])er hbl. additional. As a matter of fact, this particular customer has 
used both grades, and as I understand it. intends to order out the balance 
of his purchase on the high-priced flour. 

I wish you would tell any of our Spring Wheat friends that if they can 
fin<l out .any time that our basis of price is low, we will be delighte<l to have 
them take up the matter with us and we will give them the facts in the 
ca.<e. I might .add th.at for the I'.ast two or three we(‘ks we have been keei)- 
ing a file of prices made by a good many of our friends where they .‘seem 
to Ik‘ much li(‘low our basis. In one instance, through a friend we were 
able to i)urcha.'^e a car fr"m one of our ST)ring Wheat competitors at 
per bbl. below a jirire th.at he comi)laine(l of from ours(‘lves and 4(V below what 
he cl.aimed h;s i)rice was. This is an tmu.sual circumstance, but I thought 
it might be of inten^st to .vou to know that it actually happened, and we 
h.ave re<'<aved and paid for the car of flour. 

From a very <*.an‘ful analysis of the situ.-;tion. I think that po.ssibly for 
a few days about a month ago. when the market was adv.ancing steadily. 4lue 
to slow or c.areh'ss work on the jmrt of some of our district managers, we 
may have h:nl a price basis that was slightly below what we wanted and 
what may have Ivetui the price basis in elTeci by some of our competitors, but 


this certainly has not been the case for the past month. 

We try to keep accurately informed as to what costs are and what .seem to 
be the prevailing t^rij-es. and as the milling business was very bad with us 


last yoa.r. we cert.-i.nly are in a position where we have got to make a small 


profit, at least. 


In refcrrintr to the price.s of the Pill.'^bury Flour Mills Co., Fred J. 
IJnirhani. of the Fcderal Mill & Elevator Co., Inc., wrote to Ralph C. 
Sowden, of the New Era Milling Co., Arkansas City, Kans., on 
Xovenibor 11, 1924, in part, as follows: 


Also. iIk* last f(‘w il.avs 1 b.avt* been quite .-il.armed for fear the moral of the 
industry would break down, especially l»ecause of .s<i:ne prices made by the 
two largest mills. 

.\s .vt>ii may ktiow. tiie rill.sbury y>eople have been in tlie habit of putting 
out so-called “bargain day” prices, n.-mtely. ]>riees considerably under tbeir 
regular list, good for 24 hours. 'I'ln* r.uff.alo otlice has finall.v agrei‘*l to dis¬ 
continue this, at le.Mst so far as the family trade is concerned. I e(»nsider it 
n:ost deitioralizii'.g. and I really believe it hurts their own business as well as 
others. ln‘eaiise the tra<le get to exi)eet and wait for these so-called “bargain” 
sales. 

I wrote Mr. Fell .a pretty stiiT letter .vosterday telling him tliat the mills 
mtist chance their tactics or tliere was going to he a renewal of demoralization, 
and I know he is very anxious to prevent this. 

In replying on Xoveinber 15, 1024, Mr. Sowden referred to the 
Washburn Crosby Co., and the Pillsbur}- company as follows: 


Your good letter of tlie nth at hand and I sincerely trust that the larger 
mills will staml firm. According to reports wliich we consider reliable, flour 
.stocks are not heavy anywhere and it is onl.v a question of a short time until 
flour buyers will he forced into the market. 
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So far as I can learn, Mr. Bell and his company have certainly gone far 
to gain the confidence and respect of our millers here in the southwest, but 
the Pillsbury people, I regret to say, have Incurred only distrust. 

Ne.xt Tuesday at Kansas City we will have our Southwestern Millers’ League 
meeting which I think will prove beneficial in strengthening the morale in this 
section. 

Mr. Lingham wrote again to Mr. Sowden on ]S'oveniber 18, 1924, 
as follows: 

A few days ago Mr. Bell, in going through Buffalo, called me on the phone. 
He is very much discouraged over the action of some competitors, in the way 
of price cutting. 

As he put it, his company has “ kept the faith ” with the milling industry, 
since their change of policy, and it worries him very much to think that some 
competitors have not been willing to go along with them, and he feared that 
the industry might be driven back into a demoralized conditiop again. Of 
course the fact is that he is just as anxious, and his company is just as anxious, 
as any one can he. to avoid this, but he cannot be expected to stand back and 
let the other people take advantage of this situation without putting up a 
hght. 

I trust the Kansas City meeting today will do a lot of good. 

Mr. Sowden replied on November 20, 1924, as follows:' 

We had a splendid meeting at Kansas City. Reports for the past week indi¬ 
cate that our mills have sold some 30% of their capacity. There are, of 
course, a few instances where some of our mills out liere have been taking 
a free ride but the situation on the whole has shown sucli vast improvement 
over conditions a year ago that the sentiment seems to be unanimously in 
favor of continuing the group meetings. As for ourselves, we have sold less 
flour up to tliis time than for any previous year since the war, but we think 
w’e are ahead financially. 

There are a bunch of Kansas City millers wdio will go to ^Minneapolis Friday 
afternoon to meet with the Minneapolis millers as we down here are deter¬ 
mined to keep in contact with the spring wheat people just as long as pos¬ 
sible. Mr. Bell and his organization have certainly kept the faith with the 
milling industry and we cannot blame him for getting weary of acting in the 
capacity of umbrella holder when his largest competitor has been doing so 
much all over the country to demoralize things. 

Many of our mills are down out here. .All report shipping instructions very 
slow and 1 sincerely trust that Mr. Bell's fears are unfounded and that the 
morale of the industry will not l)e weakened at this time. 

On November 22, 1924, Mr. Lingham replied as follows: 

I am pleased to have yours of the 20th. The same mail brings me a letter 
from Mr. Bell telling me that he has done some very plain talking to some 
millers. His language is so strong that I will not quote it, but you can gamble 
that he is doing everything he can to stop certain underhanded competitive 
practices. 

He, too, wrote m(‘ that he was looking fcirward to conference with south¬ 
western milb'rs on Saturday. I believe this is one of the best things that can 
be done, namely, conferences between the southwest and northwest. ' 

In regard to the Washburn Crosby Co. price policy, W. H. 
Cahdl, Ml 
in writin 
Minneape 

to have been quoted by the Washburn Crosby Co. in the West Vir- 
.‘^inia and Ohio River territory, said: 

We have heard your Mr. James F. Bell on a number of occasions in recent 
months state that the iiolicy of your company was to hold very rigidly to 
prices that were consistent with cost and that were proper in eyery sense that 
the term implies, and we want to say to you too that this is really the very 
first instance of any alleged low prices quoted by your company that has come 
to our attention. We have heard of some scandalously low prices being quoted 


lies manager oi l^erniiard Mern tv oons, Aiiiwaukce, >vis., 
g to K. P. iVIitchell, manager of Washburn Crosby Co., 
)lis, on November 14, 1924, regarding a low price reported 
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by some other competitors, but not any by your company, and it goes without 
saying that we take at full face value anything that Mr. Bell may state as 
regards to the policy of the Washburn-Crosby Company. This being the case, 
we most certainly are inclined to believe that our man was greatly mistaken, 
or that some unscrupulous buyer gave him misleading information, either inno¬ 
cently or wilfully. Anyhow, we know you will be glad to give us the correct 
“ dope.” 

We know that it is not necessary for us to explain that in writing you in this 
way, we are merely falling in line with the practice of chec*king up on informa¬ 
tion as to low prices, and wliich practice has been in vogue* in recent history 
among those mills like yours and ours, who are sincerely striving to bring 
about a very much better order of things generally, as regards to Flour sales. 

On Xovember 17, 1924, Mr. Mitchell replied, giving prices quoted 
by his company and stating: 

Have your favor of the 14th. Am glad at any time to pass along the infor¬ 
mation that you ask for. 

For your information, our pri<-o <‘n King Wheat on the 3rd. Pittsburgh 
rate points. 60 day shipment was .$7.50; Noveml)er 6tb. .$8.00 and following the 
regular market advance up until the 10th. the date which you state your sales¬ 
man wrote you. These prices are basis 08s cotton with a possible shade of 15^. 
For your inform.ation. since that time we have advanced our basis irrespective 
of market change 20y per barrel. The only record of sales having been made 
in West Virginia, basis Pittsburgh rate. November 3rd were $7.35. basis 08s 
cotton. These were two single carlot sales. From the 3rd to the 10th I do 
not h.ave a record of any other saU*s in the Pittsburgh territory. Our Pitts¬ 
burgh office, of course as you understand, handles all of West Virginia. 

We have a report you sold Blue Bird Flour in Washington. D. C.. on N<n*em- 
ber 5th at $7.00 jutes. 

Many thanks for your good wishes. 

The field work of the commission on competitive conditions in the 
flour-milling industry started during the last half of Xovember, 
1924, beginning with the examination of the records and correspond¬ 
ence of tlie flour-milling associations. 


Section 6. Agreements, understandings, or cooperation to fix the elements 

of prices. 

The main elements making up the selling prices of flour are: Cost 
of wheat, operating expense or conversion cost of manufacturing 
and selling, by-product credits, package cost, and profit. Agree¬ 
ments. understandings, or cooperation in reganl to profits have 
already been described al)ove in section 4. beginning on }>age Kio. 
A description of the other elements of price is given below. 

XoKTiiwKS'r sK('Ti()N.—The milling companies located in Minne¬ 
sota and 'Wisconsin have been (juite active in cooperating on the 
elements making up prices of wheat flour, and to some extent of 
rye flour also. 

In writing to Walter Stern, of Bernhard Stern & Sons, Mil¬ 
waukee, Wis.. on December 18. 1923. regarding a recent meeting of 
the Southern Minnesota Mills, James F. Bell, vice president of 
Washburn Crosby Co.. Minneapolis. Minn., said in part: 


I quite agree with you it would be advisable to get together freciuently. I 
have been turning over in my mind a new idea of a Millers* Service Bureau 
which could deal with factors that go to make price and not the ])rices them¬ 
selves: in other words, something that w<.*uld help us to speak a common 
language, which we do not do today. 


On December 19, 1923, Mr. Stern replied, in part, to the above 
letter as follows: 
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Thank j’ou very much for your kind letter of December ISth, which is much 
appreciated. I naturally was particularly interested with your writing that 
you were turning over in your mind a new idea of a Millers’ Service Bureau, 
and I trust that when you have this sufficiently formulated, that I will hear 
further from you regarding the same. 

May I permit myself to urge strongly that you personally attend the meeting 
of the Millers’ National Federation to be held in Chicago on January l.'Jth, 
which as I understand it. is called specifically for the purpose of seeing as to 
how things can be improved in a general way in the milling industry. 

Prior to this e.xchanire of letters between Mr. Bell and !Mr. Stern 
other millers were already discussing the same subjects. On Decem¬ 
ber 1, 1923, G. M. Palmer, president of the Hubbard Milling 
Co., Mankato, Minn., and also president of the Southern Minnesota 
Mills, an association of millers, sent out to members of the associa¬ 
tion a circular letter reading in part as follows: 


A most imiTortant conference was held on Saturday last in Minneapolis. 
Mr. Bell of Washburn-Crosby, Mr. Loring of Pillsbury Milling Co., and Mr. 
Helm of the Russell-Miller Milling Co., were in attendance and addressed the 
mc'eting. 




♦ 


♦ 


« 


* 


* * 


It was suggested that in order to be safe, at least $1 per barrel over the 
cost of the wheat should be added in all cases to cover cost of milling and 
selling, and even this will scarcely cover any margin of profit considering the 
cost of r'arrying the ilour sales and the risk <>f the feed market, etc. 

It was also suggested that now is an opportune time to form a spring-wheat 
millers’ association including all Northwestern mills with the view that such 
an organization could meet occasionally, talk over milling conditions and try 
to correct the abu.ses of our business. 

On December 7, 1923, R. W. Goodell, vice president and gen¬ 
eral manager of the King Midas ^lilling Co., Minneapolis, Minn., 
replied to the above circular, in part, as follows: 


The writer believes that a considerable part of the gh>om which has settled 
over the milling industry of the Northwest, would be dissipated, and a radical 
improvement in conditions brought about, if the four large milling comi)anies 
in Minneapolis together with the membership of the Southern Minnesota Miiis, 
could he induced to act with some degree of unanimity in respect of the fol¬ 
lowing matters. 

First: Confining their oj-erations to the percent of capacity wiiich they have 
operated since January 1, 192M; and reducing their working forces at the mills 
and their hours of operation to such basis. 

Second; .Make .ST.tX) per barrel the minimum which any company would add 
to its wheat cost in making sales to any customer regardless of his size or 
importance. 

Third: Be more conservative in the matter of feed values in figuring wheat 
costs. 


5fe 


* 


* 


* 


* 


* 


There is not an individual miller in Minneapolis or interior points, who, 
when di.scussing any one of the above evils in private, would attempt to de¬ 
fend them. Anyone in the milling business will agree that the stability of the 
industry is being undermined by these practices; .vet a great many, if not the 
majority of the spring wheat millers are doing one or more of the things 
mentioned. An organization of spring wheat millers, would, the writer be¬ 
lieves. accomplish some good. It should include in its membership all of the 
mills in the spring wheat territory including both the Minneapolis companies 
and the outside mills; and it .should hold regular and frequent meetings—once 
a week would not be too often—at which trade conditions and abuses needing 
correction, could be freely discussed. 

No further discussion of these matters took place between north¬ 
western millers from December, 1923, to February, 1924, so far as 
is indicated by any information the commission was able to secure. 
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On February 16, 1924, H. H. King, president of the H. H. King 
Flour Mills Co., Minneapolis, Minn., wrote to George M. Palmer, in 
part as follows: 

I got in touch yesterday morning with Mr. Bell and Mr. Loring and Mr. 
Bell stated there was no question of his being here the last week in February, 
while Mr. Loriug was not so sure, that is—he didn’t want to state so far ahead, 
but if not here he said that Mr. Hempstead, their secretary, and Mr. Whiting, 
their salesmanager, would represent them in his stead. There is no question 
but what some good will be worked out of this meeting. 

We think it will take a good strong man to probably hold them in line on this 
cost proj)ositi<»n. It is my belief that this, of course, would be outside and 
apart from any milling organization, that is some man in whom we have im¬ 
plicit conlidence would open an office to furnish such .'service to the millers 
from Minneapolis as is neces.sary in regard to the cost of wheat, the prii e of 
feeds and the cost of a barrel of flour predicated on these findings. The millers 
can subscribe for this service or not. as they please. 

Now in this connection I felt that Mr. Goetzmann, if he could be induced to 
take it, would be a good man to do this. Of course it would necessitate his 
giving up his present business, but I believe if there were any possibility of 
this going thru and being something of a permanent nature, he might be in¬ 
duced to do it. 

Would be glad anyway to meet with you in conference as you have sug¬ 
gested any time you wish to call us together before the meeting, but Mr. H, S. 
Helm is out of the city and will not be back this month, con.'^equently you will 
have to call in Mr. Willis Helm, the manager of the company. 

On February 27, 1924, C. T. Vandenover, secretary of the Southern 
Minnesota Mills, an a.ssociation of millers, wrote m part, to G. M. 
Palmer, president of the Hubbard Milling Co., and also president of 
the association, as follows: 


In order that you may have information on file relative to the meeting which 
was held at the Radisson Hotel on February 2f)th, I have prepared the following 
notes from the minutes recorded b.v me at the meeting: 

The lirst matter taken up at tlu‘ meeting was the preliminary remarks 
on the part (*f Mr. I’almer. (’hairman. advancing the reasons for a call of a 
meeting <»f this kind and giving a brief outline of what could properly be 
considered at this meeting and advising the members present that he <lesired 
a free an<l frank <lis(Ussion of :iny matters regarding tlie milling industry 
that could bo considered in a li(di)ful way .at this imHMing. 

The lirst order »»f business was the eUa-tion of a Chairma’i. It was moved 
by Mr. Loring ainl .'^tn-onded by Mr. Shetlield and unanimously carried that 
Mr. G. M. Palmer he elected (.'’hairnian. 

M oved by Mr. I.oring and seconded by Mr. P.t*ll that Mr. Vandenover be 
elected Secretary. 

It was voted near the close of the nuaMing that the present officers should 
remain in office until ]H*rmanent organization is completed. 

Mr. P>ell. who was the lirst sjxaiker .at the nn'eting outlines the a.dvisability 
of creating some agency that might assist the Northwest spring wheat millers 
in arriving at proi>er costs i)ertaining to mill operations, accompanied by ac¬ 
counting methods, etc. 

Mr. Loring s]M)kt‘ in reference to organization work .and the necessity for 
the millers of the entire country supporting organization work to a greater 
degr(H‘ Than they have in the past in order to .avoid further weaknesses in 
the industry, and he made reference in particular to legislative matters 
which need attention <pute regularly in Washington. 

It was iiKwed by Mr. King and seconded by Mr. K, A. Everett, that the 
Chair appoint a committee of seven to investigate the possibilit.v of some 
agency being established for rendering assistance to the Northwest milling 
industry. 

Tlie chairman at a somewhat later point in the meeting appointed the 
following committee: 

Mr. H. H. King, H. H. King Flour Mills Co.. Minneapolis. 

Mr. H. H. Whiting. Pillsbury Flour Mills Co.. Minneapolis. 

Mr. J. H. Mullekin, Washburn-Crosby Co.. Minneapolis. 

Mr. Chas. T. Olson, Commander Mill Co., Minneapolis. 


pedebal trade commission vs. millers’ national federation 193 


Mr. D. M. Baldwin, Baldwin Flour Mill, Minneapolis. 

Mr. W. N. Smith, Montana Flour Mills Co., Lewistown, Mont. 

Mr. Walter Stern, Bernhard Stern & Sons, Milwaukee, Wis. 

* * * « * * ’ • 

Mr. B. Stockman of Duluth spoke of the advisability of millers getting 
on some sound footing regarding the cost of manufacturing feed as compared 
with flour and the relationship in prices made on feed as compared with flour. 

Mr. Allen of the Bay State Milling Co., made mention of the possibility of 
the Millers National Federation handling all of the problems that were under 
consideration at the present meeting. 

Mr. W. N. Smith of the Montana Flour Mills Co., Lewistown, Montana, 
talked in favor of creating some organization as outlined in the motion pro¬ 
pounded by Mr. King, and felt that the necessity of some organization on the 
part of the spring wheat millers in the ^ve Northwest states of Wisconsin, 
Minnesota, North and South Dakota and Montana was a move in the right 
direction, and that considerable good could be accomplished through such an 
organization. 

The meeting described above was attended by 61 representatives 
of milling companies located in Minnesota, Wisconsin, North Dakota, 
South Dakota, and Montana. 

On March 3, 1924. H. H. King, of the H. H. King Flour Mills Co., 
Minneapolis, Minn., wrote to Mr. Palmer, in part as follows: 


I have yours of the 1st. Doubtless you will think I am a little slow in 
getting action on this matter, but I have been rather busy along other lines 
and there are many things which must be considered. I am going to get 
the committee together this afternoon, if possible, to consider the kind of 
letter that will go out to the subscribers and in connection with this, we will 
have to determine the capacity of the mills. What are we going to take for 
this capacity? The ones most interested in this are the big mills here and 
on account of their big capacity at Buffalo, we do not think that they would 
object to taking the M.nneapolis capacity of the Northwestern Miller, although 
they only pay about one-third of this capacity to the Federation. We think 
it might be all right to take Vandenover's list for the Southern Minnesota 
Mills. 

We do not believe it would be any use to try to do anything with these 
people sending out cut-price letters until our service bureau begins to function. 


H. li. King is iituned first in the list of the comniittee ajtpointed at 
the meeting of February 26, 1924, which was named ‘‘to investigate 
the possibility of j-ome airencv being established for rendering assist- 
an(H‘ to tile Northw(‘st milling industry.” 

On ^larch 4. 1924. ^Ir. Palmer wrote W. L. Harvev, of the 

• •• • •• .fc-/ 

International Milling Co., Minneapolis, ^linn., as follows: 

1 \v;is s(»rry no; t<* meet you or Mr. Marsh ov .Mr. Bean at the millers* meet¬ 
ing last Tuesday. V\'e noticed, of course, your ahsiMice hut knowing your 
interest in anything that !>ears jiny iiope wli.atever of Iiettering milling condi¬ 
tions. 1 assume that something or other prevent(‘d your jittcniding. 

I think the meeting was rt'tilly the lK*st Jind most constructed of any miller.s' 
meeting I hav(‘ attended in many years and there .<eemed to he a very earnest 
desire to l»ring ahout heller milling conditions which are certainly, very much 
nee<led ;it itresent. Tlu'rt' was something over GO in attendance. from Mon- 
tan.a who iiad come l.liOO miles and Mr. Stern of Milwaukee. The hig Min¬ 
neapolis mills were well represented tind seemed to lu^ as much in earnest in 
working with us as any of the others and ex^tressed ihemstdves as being will¬ 
ing to cooperate and do anything in their ]»ower to bring ahout a better state 
of business. 


I i>resume you Inive met some of the men who w(‘re there and they have told 
you their impressions of the meeting but all with whom I have talked seemed 
very hopeful that .something would grow out of it. 

A committee was appointed to try and formulate .some plan that would 
be workable and beneficial and then another meeting would be called to dis¬ 
cuss their report and talk over general conditions. I hope when this meeting 
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is called you will not fail to be present as we certainly are countiuj; ui>on your 
c<M»peration and advice and help in adopting: some plan that seems feasible. 

On March 5, 1924, Mr. Harvey replied as follows: 

I am obliged for your letter of yesterday. Since the meeting Mr. Beecher 
and Mr. King have called and have both told us something about what was 
done at the meeting. 

We are, and always have been, interested in anything that promises to im¬ 
prove milling conditions. When the plan is linally worked out I will be glad 
to discuss it with Mr. Bean and others interested and if we feel that there 
is anything we can do by cooperation to improve our own condition and that 
of the industry generally, we will I am sure, be glad to co-operate. 

On March 2.'>. 1924. Mr. Palmer wrote to W. C. Helm, of the 
Russell-Miller Milling Co., as follows: 


I learned through Mr. King that the Northwestern Consolidated Milling Co. 
has not signitied its intention of coming into the proi)osed organization of 
spring-wheat millers. That company, with the International Milling Co., are 
the only imi)ortant milling concerns that have not signitied their intention 
oi joini.’ig. 

I suggested to Mr. King the appointment of a spt'cial committee tc» wait uik^ii 
these two concerns, and have appointed Mr. E. A. Everett, and Mr. II, L. 
Beecher to interview the International Milling Co., and I would like to have 
you and Mr. ihll and Mr. Loring act as a committee to interview Mr. Gallaher 
and prevail uix>n him, if po.ssible, to come into the projwsed organization. 

It .seems t<* me that if we can get the organization perfected that it will 
be of very great beneiit to every spring-wheat miller, and I am anxious that 
everything possible be done to complete the organization as promptl.v as pos¬ 
sible. However, 1 hardly Indieve that it can l>e done without these two com¬ 
panies. and I trust, therefore, that you will be willing to accept the appoint¬ 
ment and interview Mr. Gallaher at as early a date as possi’ole. 

I thank you in advance for this service, which I hope you will undertake 
and carry to a successful completion. 

On March 2G, 1924, Mr. Helm replied aii follows: 

I have your favor <if the !-."ih and note s;!nie e.arefully. I will of course he 
glad to join Mr. JU*11 aiul .Mr. Loring on too mission you outline if they give 
you any encoiiragemmil. I»ui 1 have gra.vc diouhi .as to liie ability of this Com¬ 
mittee or any oilmr. to alter iVir. Galit glan-'s position. 1 am n<-l sure whether 
he is following his own inclination or a poik-y hdd tlown for him by his people 
in New York. IJiit there seems to Ik* no inclination to join the rest of the fra¬ 
ternity on any enierpri.se that calls for cooperation. It is my opinion that we 
will have to make tlu* host of this situation and go right ahead feeling that all 
the rest of us can i)ull together for the geiu'r.-il good, even with one prominent 
concern left out. However, if I get the call from the other tw<» gentlemen 1 will 
gladly join them and ]»ut up Tlu* best line of talk possible to Mr. Gallagher. 

I do not understand what is keeping the International people from joining, 
and sineerel.v hope they can be induced to conn* in. You know, of c'ur.se. that 
their otiices are here now .-ind I presume Mr. Il.arvey should be interviewed here. 

On June 4. 1924. ^Ir. Palmer wrote to A. C. Loriuir. president 
of the Pillsbnrv Flour Mills Co., as follows: 


I trust that the Minneapolis directors will go right ahead in organizing the 
proposed Millers' Bureau as soon as possible. 

Anything that can be done to stop the present demoralization in priee.s. terms, 
length of shipment, etc., will be greatly appreciated l)y everyone and even before 
the Bureau is in working order if you can fr.-ime up a general letter to members 
suggesting such improvements ns you think can he carried out by individual 
millers, it seems to me it will h.ave a might.v good effect. 

The ordy thing I can suggest at the moment is to urge mills not to sell for less 
than cost, not to give ridiculcnis terms, not to give unreasonable time for ship¬ 
ment without carrying charge, and not to sell new crop Hour until something is 
known about the probable new crop, etc. It sei'ms to me that we can .send out 
suggestions along these lines without rendering our.selves liable to criticism by 
the Federal Trade Commission. Possibly you may not want to send it out over 
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your signature but if this idea meets your approval and you will frame up a 
letter Mr. Vandenover can send it out and I am sure it will be appreciated and 
will do some good. 

Mr. Loring replied on June 5, 1924, as follows: 


I am in receipt of your favor of the 4th inst., and agree with ybu that at the 
earliest possible moment the Bureau should be established and action should 
be taken at once along that line. 

I have called up Mr. Bell on one or two occasions, but have been unfortunate 
in not iinding him in. 

Mr. Husband writes me that he has been somewhat disappointed in the re¬ 
sponse to the circulars sent out from his otlice—that only twelve of the North¬ 
western mills have responded. 

I am a little at a loss to get your point of view as to writing Mr. Vandenover. 
It would seem the part of wisdom not to do .so. but let the Bureau work out 
some plan that will bring about a better business situation. 


On September 1,1924, George Livingston organized the Livingston 
Economic Service. In a circular dated September 0, 1924, regarding 
a i^roposed Market Bulletin to be issued, Mr. Livingston stated: 


Here is a specimen MARKET BULLETIN covering grain and dour which 
I should like to have you look over and give me any suggestions for imi)rove- 
nient, either in form of the report, or the subject matter. Let me say that 
this particular report is a sample only. It is not intended to give an accurate 
report on the market. What I would like to have is your critical judgment on 
the form of the report and whether if issued to you at frequent intervals would 
be useful. 


The report will give a cross section of wheat costs per barrel and the market 
situation for dour. The information upon which the report will be based 
will be collected through per.sonal cotifereiices with wheat l)uyers and sellers 
in the ca.'^e of grain prices, and from sales managers in the case of Hour prices. 
The report, therefore, should reiiect the siiiuuion as i dnd it iiikm per.sonal 
investigation. 

It is my intention to make the report something in Ilje nature of a y.ard stick 
with which to measure your own wlieat costs, overhead, and Hour quotation.s. 

There are a number of didicuities in attempting to report i)revailing m.arket 
prices on dour. Flour seems to be sold on brand rather than on 
standard. I have in-serted percentages in order th.-it you may know 
of dour covered by the quotation. 1 am particularly anxious for* your views 
on the cla.ssilication of dour. There is such a wide variation in prevailing 
practice that it is didicult to arrive at grades or terms which will be generally 
acceptable to both large and small mills. 

A little later, I expect to add a third paragraph to tlie report covering feed. 
That, however, will be developed a little later, 

Ivet me have your views on this report at your early convenience. 


<rT 


^rade or 
the gr.ade 


In another circular dated September 20, 1924, Mr. Livingston gave 
an explanation of the cost factors to be used on his cost card. Several 
interesting features of this explanation are as follows: 

The wheat price used on the cost card should be the market price of the 
(wheat) mixture on the date of the cost card, not what you bought it for. 
Your competitors probably have to sell on to-day's market. 

>>: * >!: 4 i * 

On the market cost card, the offal prices u.sed should he .slightly below market 
for safety. There are two reasons why this i)ractice is advisable; first to pro¬ 
vide a margin or “.safety hedge” to cover diictiiations in the price of feed 
which cannot otherwise be protected between the day dour is sold and the 
day the feed is sold; and second, in order to permit a safe ba.sis for dour quo¬ 
tations. The customary practice is to allow about $2.00 a ton as the “safety 
hedge.’’ We think this a justified cost factor and will lie accepted in all of our 
subsequent cost cards. Thus, if bran is selling for .$20.00 a ton on the open 
market, there would be a deduction of $2.00 plus the current market of sacks 
to determine the feed price to be used on the cost card. 
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Later, Mr. Livin^ton allowed $3 as the safety hedge.” 

Two sample Market Bulletins issued by Mr. Livingston are copied 
below, one dated January 31, IDiio, and the other dated Febriiarv 21, 
1925 : 

Condensed market cost card 


[Market bulletin issuc<l to clients by George Livingston, C03 Second Avenue South, Minneapolis, Minn. 

Jan. 31, 1925] 


Market basis for shipments 


I 

60 days | 90 days 120 days 


S2. CM 3-11 52.07 $2,093/^ 

9.37 , 9.-19 ' 9.60 

1.00 i 1.00 ■ 1.00 





10. 37 

it). 49 

10.60 

By-proilucti; credits, re^i:!:ir extractions; 

Second clear._ 

_t'arrels.. 

05 




Low vtra<lc. 

Bran. 

.tons.. 

_uo__ 

34. 75 
22. 75 

■ 1.16 

1.16 

1.16 

Shorts. 

Cost of ly; Bounds patorit Hour d>uikj. 

.do_ 

2.5.25 , 

9.21 

9. 33 

9.44 

Cost of 200 pounds patent Hour d)u!k). 

I’ack.,K'e cost (.'•*> s cotton i. 



9.04 

.32 

9. 77 
.32 

9. S9 
.32 

Total cost 2!,0 iioutuls 93 per cent patent Hour_ 



9.96 

10. 09 

10. 21 


Wheat basis (May) .$1.'.H'.32 I'lus premium and carrying charge. 

Whc*:»t mixture cost for 4 bushels (3.5 pounds). 

Operating e.\pense. 


The P'l.ouit Market. —Wheat premiums dropped noticeably early in the week, 
but have stifTeiied diirinj; the past two days. Prices paid for similar quality 
of wheat show more than the usual range. The following represents a 
fair cross section of the premium situation to-day: A 12 per cent protein 
mix. u.'jed in our cost card, is 8 cents over May: 1217> per cent protein wheat 
can be bought for 14 cents over. 11i>er cent for 2 cents over, and a mix 
ranging from Id.-’i to 11.2 per cent costs from the May price to .> cents 
under. Montana wheats frequently commaml from 3 to o cents premium 
over the above prices. 

Stock of Hour in dealer.^* and l)aker.s* hands are light. Re.sales at low 
prices less evident than a week ago. Shipiiing directions show considerable 
improvement. Operation for the w(‘ek has Ikh'Ii .above TO per cent of capacity. 
Prices are stea«lier. Comparatively little forw.ard sidling. Prospect for Hour 
sales during next few months looks encouraging. Mill managers, generally, 
are keeping on even keel and are viewing with less apprehension the high 
I)rice levels. The sho:*t-time bookings policy has removed mu<-h of the 
cause for worry. l*rices i)revailing today—OS's cotton—Minne.apolis—are as 
follows: Family l*atent. .S10..T0: Intermediate Patent, .810.20: Standard Patent, 
,80.0.-',: First Clear. ,8 s..j0. 

The Feed MAUKtrr.—W(> h.ave emnphasiziMl repeatedly the imiJortance of 
playing safe on feed. The mill feed ma.rket has drop])ed .83..‘>0 per ton from 
high point. This is .a loss of 13 cents per barrel. We are using a .83 feed 
hedge again in our cost card. One mill is figuring a .84 hedge. 

Relatively heavy fi'ed .sales have been made this week—about 10,000 tons— 
against 13.0fK) tons last week. We again urge the importance of merchan¬ 
dizing—rather than dumping feeds. Feed may advance a little later. We 
know of one jobber who booked a round lot for future shipment. But play 
safe, and use a .8.3 feed hedge. The weak cash corn market has inilled down 
the price on standard middlings. Early this week, country bran .sold as low 
as .827..30 per ton. and some city sales were made at .827.75. Feed for forward 
shipment has lost its earlier premiums. Prices are a little stronger to-day. 
The following is a fair cro.ss section of values: Standard bran. .$2S..50; stand¬ 
ard middling. .831: Hour middlings, $35..50; and red dog. $40.50. 
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ConAenaed market coat card 


[ Mark«t bull«tm issued to clients by George Livingston, G03 Second Avenue South, Minneapolis, Min i. 

Feb. 21. 1925] 


Market basis for shipments 
in— 


1 

I CO days 

90 days 

1 

1 120 da 

Wbe;»t basis (May) plus premium and carrying charge. 

Wheat mixture cost for 4 bushels (35 pounds). 

Operating expense_ 

$1.S97 

8.70 

1.00 

. $1,923 
8.82 
, 1.00 

$1,947 

8.93 

1.00 

1 

1 

By-product credits, regular extractions; 1 

Second clear.barrels.. $5.45 ; 

Low grade.tons.. 31.50 

Bran.do_15.50 

Shorts.do_17.00 

Cost of 191 pounds patent flour (bulk). ; 

Cost of 200 pounds patent flour (bulk)., 

Package cost (US’s cotton).; 

Total cost 200 pounds 95 per cent patent flour. i 

9.70 

, 9.82 

! 9.93 

.89 

8.81 

.89 

8.93 

.89 

9.04 

9.22 

.32 

9. 35 

! .32 

1 

9.47 

.32 

9.54 

: 9.07 

9.79 


The Graix a>*d Flour Market. —Light grain receipts have given firm tone 
to cash wheat market. Light buying by mills, however, has kept premiums 
at about same level as a week ago. If fiour sales should pick up, premiums 
are likely to advance sharply. Indications are that milling wheats will 
become increasingly scarce as the season progresses with corresponding higher 
premiums. More hard-winter wheat may be drawn here later by attractive 
premiums. There is a noticeable variation in judgment on premiums to-day, 
but the following represents a fair cross section. Our cost card is figured at 
11 cents over for 12 per cent protein mix. A 12i/-,» per cent protein is worth 
IG cents over, a 11 per cent-o cents over, and 10.5 to 11.2 per cent mix can be 
bought at around the May option. 

“The melancholy days have come, the saddest of the year"—you can supply 
the rest. Some mills are becoming nervous, and price conce.ssions are being 
made to force business. There is hardly enough Hour being sold to make a 
market. Sales for the past wei‘k were around 12 per cent of capacitj'—the 
lowest sales record of the crop year. Mill activity has dropiK'd to around 
60 i)er cent—a decrease of about 5 per cent from last week. Prices quoted 
to-day are noticeably out of line with cost figures. This may be due to one 
of several reasons—lower wheat standard, not using feed hedge, lower con¬ 
version and profit margin. Whatever the reason, we stick by our figures. 
Prices quoted to-day (in cottons. Mpls.) are: Family Patent .$0.S0, Intermediate 
Patent .‘>0.45, Standard Patent .^>0.20, First clear .$8.25, and Second .clear $6.25. 

The Feed Market. —Feed markets continued extremely heavy during the 
week, and wheat feeds showed a further break of $1.50 to $2 per ton. Offerings 
of all grades of mill feeds were in ample supply and the consumptive demand 


remained extremely light. 

Jobbers who are still long on feed have not given up hope—that sometime 
between now and grass an active demand for bran and middlings will develop. 
But at present there is absolutely nothing in sight to give much encouragement 
to folks long on feed. Nominal prices to-day, Minneapolis ba.sis are : Standard 
Bran $22, Pure Bran $22.25, Standard Middlings $23.50, Flour Middlings $28, 
Red Dog $38. 


In the bulletin of February 21, 1925, the corresponding cost and 
95 per cent patent flour for shipment in 60 days is shown as $9.96, 
and the prevailing price of 196 pounds Standard Patent as $9.95. 

In the bulletin of January 31,1925, the total cost of 200 pounds of 
price are shown as $9.54 and $9.20. 

I 

26177—27-7 
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Tn other words, the prevailing price of 19G pounds of flour was 1 
cent less than the cost of 200 pounds of flour on January 31, while on 
February 21, the price was 34 cents less than the cost, according to 
the data on ]\Ir. Livingston’s bulletins. 

In explaining the price being so much below the cost on February 
21, i\Ir. Livingston gives the possible reasons as follows: ‘‘ Prices 
quoted to-day are noticeably out of line with cost figures. This may 
be due to one of several reasons—lower wheat standard, not using 
feed hedge, lower conversion, and profit margin. Whatever the rea¬ 
son, we stick by our figures.’' This is, of course, an admission by Mr. 
Livingston that his figures for wheat mixture cost, feed credit, and 
operating expense may result in arbitrarily high so-called costs and 
do not reflect the actual costs of Northwestern mills. 

The inflated character of Mr. Livingston’s so-called costs is indi- 

V - 

cated by the following letter from the vice president of the King 
Midas Mill Co., Minneapolis, Minn., to Mr. Livingston under date of 
December 11, 1924: 

As you know, tho nuaiilxs-s of the Soiitliorn Miniiosota Mills, report daily to 
the Secretary of that oriranizat.’on. the .'^ales made for the previous 2i hours, 
toprelher witli prict's .-it which tin* business was takiMi. these prices bein.:; reduce<l 
to a bus's of 1>."> per cent Hour. TIn'se reports form the basis for a consolidated 
report issued by the i^ecretary daily, to all members, on which the individual 
sales are tabulated. 

The comparisons between tho prices at which the sales are actually beins 
made, and the cost as .shown by the charts which you are i.ssuinjr each week, are 
interesting. We believe that your cost charts are accurate and substantially 
correct: ai:d we linrl that they correspond very closely with our own cost fig¬ 
ures. We believe that the ti;rures shown on your chart represent approximately 
the aver.aire cost of imxlucin.i: Hour in all of the mills of the Northwest. It is 
rather d scour.a.itinjx to note that the averaire price at which the members of 
the Southern Minne.sota Mills have taken business durinp: the Fall months, 
lias been .all tin* way from to oOt* per barrel below .a reasonable cost basis. 


Oct. IS. 

Oct. 22. 

Oct. 2.'>. 

Oct. 30. 

Nov. S. 

Nov. l.*). 

Nov. 22—00 (Irvys. 

90 (loys., 
120 days, 
Nov. 29—f'-O day?.. 

W <l:tys. 
120 days. 
Dec. G—00 days... 

90 days... 

120 days.. 


: Cost aj; 

! per Liv- 
; incston 
chart 

♦ 

.\voragd 

sellinR 

price 

1 

' $7, ’>0 

$7.15 

7.34 

7.03 

f..99 

6.91 

7.00 

6.91 

7. 40 

6. 76 

7. 7.1 

7.24 

7. 04 

7.27 

7. Tf) 


7. so 


7.0.0 

7.33 

4 » i i 


7. 8S 


7.90 

7. 52 

S.OS 


8,19 

( 



The fact seems to be that ^Nfr. Livingston’s figures are inflated 
specification costs, while the mills associated in the Southern Min¬ 
nesota Mills based their prices on their actual uninflated costs at 
that particular period. 

One of Mr. Livingston’s items of cost, namely, operating expense, 
or conversion cost, remained fixed at $i from September 27, 1924, 
to Februar}^ 21, 1925, the latter being the last bulletin obtained. 
In discussing his costs, in the bulletin of September 27, 1924, Mr. 
Livingston stated: “ Assuming an arbitrary ngure of $1 per barrel 
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for operating expense, the cost of 200 pounds of straight flour and 
75 pounds of feed is $7.62.” 

AVhether the prevailing flour prices shown by Mr. Livingston 
in his market bulletins accurately reflect such prices or not, certain 
it is that one of the “clients,” Walter Stern, president of Bernhard 
Stern & Sons, ^lihvaukee, Wis., wrote Mr. Livingston^ in part, as 
follows on November 12, 1924: 


Ma.v I 1)0 permitted to sii.u.wst that reference to sales made on a low con¬ 
version char;;e may react unfavorably for the .aeneral good in probably encour¬ 
aging a weak subscriber to accept a less conversion charge than if he were 
informed of many sales that are made with a proper conversion charge. 


Southwestern section. —The milling companies and! millers’ as¬ 
sociations of the Southwest have been active in cooperating on the 
elements making up tlie prices of wheat flour, especially costs. 

This matter was under discussion in Nebraska in 1922, as is shown 
by a letter dated July 31, 1922, from the York Milling & Grain Co., 
York, Nebr., to the Nebraska Millers Association, Omaha, Nebr., 
reading, in part, as follows' 


We did not intend to convey ae idea that we favored the control of prices 
by mills in Nebra>ka. unless all of us vrere ready to take up duties at Leaven¬ 
worth. but in order to s;ive our properties, we did think it time to observe 
and maintain certain costs entering into the manufacture of Hour and other 
wheat products, to give us back only and to wire our daily minimum price 
to you the moment we consummated any sale regardless of (piantity, which 
in turn would be given to members by wire from your office. S^uch members 
in turn would act according to their own judgment. 


The subject was brought up again in the Southwest in 1924. 

On April 10, 1024, E. L. Stanclifl', general manager of the George 
P. Plant Milling Co.. St. Louis, Mo., wrote K. C. Sowden, president 
of the New Era Milling Co.. Arkan.sas Citv, Kans.. in part, as fol¬ 
lows : 


There is only one i)olicy th.at 1 believe could be uniformly acceptable to all 
millers ;ind at the s;ime time be workable and that is to understand thor¬ 
oughly what the minimum cost of manufacturing a barrel of flour is. That 
can be 75c or it can be .Sl.OO i)er barrel and if plants were oi)erated with 
that understanding, it would be easy for those of us who try to make a 
suix?rior (piality of flour to get an honest price for it. 

I plan to be in Kansas City at the meeting of the Southwestern Millers 
League unless something interferes and I hope that I shall have the pleasure 
of seeing you there. 

In a bulletin dated April 26, 1924, J. N. Campbell, secretary of 
the Nebraska ^lillers Association, described the discussion of costs 
at a recent meeting of the millers of the Southwest held at Kansas 
City, as follows: 

President Hoffman of the Kansas Flour Mills Co., presented his ideas in 
regard to how to ligure costs of flour production and sales which we know will 
be interesting and useful to millers as a check on figures they have worked out 
for themselves. These costs muist vary as affected by location,; quality of 
equipment and ability of management. Mr. Hoffman said: Figure 4.6 bushels 
of 12% protein wheat to the barrel of flour, at market price. Deduct net worth 
of 53 lbs. of bran and 27 lbs of shorts to get net cost of the wheat. Conversion 
costs must be based on a 12 hour day operating time. They cannot be less than 
65 cents a barrel and a great majority of the millers consider SO cents much 
nearer right. 

Minimum cost of sales made by travelling salesmen is 25 cents and may have 
to be estimated as high as 35 cents per bbl. Sales to brokers in' round lots 
must carry at least a commission of 15 cents. 
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Fljsmre 95% flonr at 20 cents over straight; Long patent 30 cents, and patent 
at 50 cents above straight Add sacks and freight to destination. 

On long time sales, Mr. Hoffman said, they exi)ected to or would make Icmg 
time sales of four to six months on a basis of cost profits and carrying charges 
but in estimating cost of wheat he puts the premium figure at 7 cents above the 
July option at Kansas City, and feed prices estimated at $14.00 to $15.00 
per ton. 

Manager Harry Randall of the Midland Milling Co. said that conversion 
costs were about SI cents; sales costs ranging from 24 to 36 cents per barrel. 
The industry would fare bettor if no forward sales were made beyond 60 days 
and drafts should carry interest charges for the time they were out. He said 
the mills at present are making practically no sales at a loss. They are aban¬ 
doning the habit. 

Two other millers expressed the opinion that conversion and office expense 
should be about 85 cents per barred. 15 cents for sales to bakers and brokers 
and 25 cents for salesmen. 

Mr. Martin Ismert said that the I*H company positively would not make any 
forward sales beyond 60 days no niart(*r what other mills might do. No con¬ 
tracts should be l>ooked on new crop liofore June 15th. 

Reix^rts submitted by members of the Kansas Flour Club for the week just 
past, showed average capacity sold by the mills r«*porting. of only 22%. of 
which sales 06% were of the “A” class sliowing a profit: 4% were in the doubt¬ 
ful “ P> ” cla.ss. and no “ C ’* sales at all. 

On May 17. 19*24. C. V. Toppinir. serrotarv of the Sontlnvo.stern 
Millers Lea"ne, Kan.sas City. Mo., wrote to Mr. Campbell as follows: 

I am very sorry that you were not at the meeting yesterday and no doubt 
you will get in touch with Mr. Ablndt and he will give you all the information 
in regard to the meeting. 

But for fear that he may not advise you fully I want to say that while the 
terms and long time bookings were discussed, we did not get any where in the 
way of correcting or reducing the time. Three or four of the big mills of 
Kansas City advisixl that under favorable conditions and to the right kind of 
]>arties. they would book flour as much as six months in advance. The.v were 
open and frank in their statements iio they cannot be criticizes 1 in saying what 
they would do and it put every one on their guard to know just what the con¬ 
ditions would be. We hoi)e to correct and reduce these long time bookings by 
the work that we have outlined. 

The meeting went on record as favoring very strongly group meetings weekly, 
and we are arranging for 4 groui)s in Kansas, and Mr. Abbott rather dis¬ 
couraged the idea of having more than oiu‘ group in Nebraska, and [that] group 
to l>e Omaha. I do not quite agree with Mr. Abbott on this plan as I feel that 
you might l)e able to form another group, taking in your large mills such as 
Gooch. Crete, Black Bros, and mills of that class and make this group either 
Lincoln or around in that district among these mills. Then, of course, the 
Omaha meeting could be held and information exchanged. 

The idea of this is to rep^)rt at all of these meetings the A. B. C. class sales 
by each mill and be free and frank with each other in discussing these problems 
and find out on what conversion charge they arrive at A. B, and C class sales. 
Have a definite plan and program for each meeting so that it will insure attend¬ 
ance. The.se group meetings will gradually spread and will benefit your local 
organization as well as the League. 

The Kansas City millers nuH't every Tuesday noon at luncheon and are 
doing .some very fine work. The information obtained at the Kansas City 
meeting will that night be disseminated to all of these groups who have ap¬ 
pointed a Chairman (►r Secretary and it is thought that the interior or the mills 
outside of Kansas City should meet either ■\Vednes<lay or Thursday so as to 
have this information fresh. Then each group meeting will have a list of the 
different groups and the Secretary of each gnmp will mail the others informa¬ 
tion and reiK>rt of their group meeting. This will then be disseminated among 
the members so that you' are going to have some very valuable information 
and without any additional cost. 

That is the big talking point of such a group organization. 

I hope that you will go ahead and organize at least one interior group out¬ 
side of Omaha as I feel the interior mills may have a delicacy about attending 
the Omaha meetings and give freely the information, and possibly the Omaha 
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mills may not feel perfectly free in giving the interior mills at a luncheon or 
at one of their meetings. But you can do this thru your group meetings. 

The Kansas, Oklahoma, Missouri Secretaries were here, also Texas. 

The following memorandum was secured from the files of the 
Kansas Millers Club, Wichita, Kans.: 

We. your committee, respectfully recommend: 

1. Regular weekly meetings at all milling centers. 

2. The adoption of the A. B. C. plan with some modification as to defining 
more definitely the meaning of the different classes. This work is now in the 
hands of the Sub-Committee who will probably make their recommendations 
this week. 

The A. B. C. rei)orts are the basis for these weekly meetings. Everyone 
should bring with them their report. Should they find it impossible to be 
present their report should be mailed so that it could be read at the meeting. 

‘.i. E.xchange of information between all sections—a full and complete report 
of the local meeting should l>e made immediately following each meeting to the 
Secretaries of local meetings in other sections, 

4. Do not act on rei>orts received from Traveling Salesmen,' Brokers, or 
Buyers, until conlirined. Use the telephone freely, there is altogether too 
much misinformation. 

Regular wtH'kly meetings are now being held in Kan.sas City each Tuesday 
noon at the K. C. Club: at Wichita every Thursday noon at the Lassen Hotel; 
at Hutchinson every Friday evening at the Stamey Hotel and at Salina or 
Abilene every Saturday noon at the Salina Country Club or the Abilene Club. 
Regular weekly meetings are also being held in Oklahoma City and Omaha. 
All of these meetings have been well attended and are most interesting. The 
exchange of reports between the different .sections read at these meetings gives 
every one a go<Kl idea as to trade conditions, i 

This movement is not confined to the Southwest but extends over the entire 
country. 

A conference of all Milling Club’s Secretaries has been called for St. Louis 
Thursday. .Tune 12. li)24, for the puri)Ose of closer cooperation and the dis.sem- 
ination of information between the different sections of the country. 

It was the consensus of the opinion of the Special Committee that the hold¬ 
ing of regular weekly meetings at all centers would be more convenient for 
most of our meml.K‘rs as it would give th(‘ millers of the different sections an 
opportunity to be<*ome Inater actpiainted with each other and dis<-uss their own 
local trade conditions, which, together with the general information received 
from other sections, would make these meetings worth while. 

If yon cannot attend the.'^e weekly meetings your A B C report should reach 
Wichita Thui^day morning, Hutchinson Friday morning, and Salina Saturday 
morning. 

On June 11. 1024, K. E. Sterling, associate editor of the Xorth- 
we.<?tern Miller and secretary of the Kansas City Millers Club, wrote 
to Walter Stern, of Bernhard Stern & Sons (Inc.), Milwaukee, Wis., 
as follows: 

I very much appreciate your most inten^sting letter of the 5th. mentioning 
<*ertain had practices and evils in the trade which we might properly comment 
on ii! the .Miller. 

All of the things wliich you mention are undoubtedly, and most unhappily, 
true. I do believe, however, that conditions are improving. Naturally my 
own immediate contact is with millers here in the Southwest and among these 
I am positive there is a very much better feeling about conditions and very 
much greater determination to go forward on sounder lines than those which 
prevailed e.siiecially last year. I can best descril>e this by .saying it is a sort 
of spiritual regeneration. There are no new rules and certainly there is 
nothing in the form of any .sort of agreement, but all of our millers, or nearly 
all of them, have a quite unprecedented amount of determination to bring 
about a new and more wholesome situation in the industry. 

Not a little of this has been accomplished by a certain sort of leadership 
which has been exercised by the millers of Kansas City. Last October we 
began meeting together at luncheon on Tuesday of each week. For a time 
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there would be only five or six but as things went along the attendance in¬ 
creased and now there is every week at least one and very often two repre¬ 
sentatives from every mill here with one exception. Not only that but we make 
a point each week of trying to have one or two millers in from out of town. 

Following the example of Kansas City Millers, the millers in the neighbor¬ 
hood of Salina. those in the neighborhood of W’ichita and those in and about 
Hutchinson have adopted the same practice. Once in a while one or two of 
our millers from here will go out to visit with them. 

Please understand that in all of this there is nothing said and certainly 
nothing done which might not he subject to the fullest publicity. We simply 
di.scuss trade conditions and exchange exiKjriences. We do not exchange 
price information or anything of that sort. A few weeks ago. however, we 
did l)egin discussing new crop sales and have within a short time built up a 
very dtdinite feeling among millers in oppo.sition to new-<*rop sales based on 
guesses on new crop wheat j)rices. As a matter of fact, the thought has rather 
become frozen around the probable wheat cost of seven cents over our Sep¬ 
tember. with feed figuring on a basis of $12.00 per ton, bulk, Kansas City. 

It may be that here and there millers are taking a chance and disregarding 
this soun<l basis of reckoning costs but I do not believe there will be any 
panic to follow these few misguided mills. 

Friday of this week throe or four millers are going to meet with the millers 
at St. Louis and try to get them to get together in the same fashion, illus¬ 
trating its advantages by telling them what we have done out here. 

There is. you will understand, no association or organization. Wo are 
simply trying to draw a little bit closer together and so far the results have 
certainly been highly l)eneficial. 

I have been trying in the columns of the Miller to bring out this thought 
right along. I mean the thought that milling conditions are not going to be 
improved by seeking for some new form of machine or deiK*nding in any 
degree upon mechanics. Rather I feel that l)etter conditions will come out of 
better methods of thinking.—a sort of new philosophy in which making a 
reasonable profit is to be regarded as more desirable than beating a com¬ 
petitor to an order. 

I do not feel so strongly against long distance sales as I do against the 
prices at which long distance sales are m.ade. There is no real harm in selling 
fiour to a baker for shipment over a i)eriod of ten years, providing the price 
is right and the man has sufficient moral and financial strength so that you 
will be sure he will keep the contract. I think millers are going to continue to 
sell to bakers over a periml of several months.—perhaps not to exceed six,— 
but if they get a price which will enable them to afford to do this no real harm 
is done. So far as I know, few millers sell to jobbers and distributers for 
shipment through a long period of time. 

Personally I have greatest confidence in the immediate future of milling. 
I do not mean next year or the year after but I mean riglit now. I under¬ 
stand that the millers of the Northwest are getting themselves in better shape 
and. as I said in the beginning, I know that our millers down here are set for 
a good year. 

A memorandum bulletin, dated June 23. 1924. and signed by 
Frank Foltz, secretary of the Oklahoma Millers Leai^ue, Oklahoma 
Citv. Okla., reads as follows: 

IMl'OKT.V.NT NOTICK. 

At our meeting here last Thursday night it was announced that our next 
Group Meeting would be held on Wednesday Afternoon. June 2oth. at the 
Office of the El Reno Mill & Elev. Co. at El Reno. Oklahoma. We have since 
then received notice that the Third Annual Meeting of the Kansas Millers 
Club will be held at Newton. Kansas, on Thursday afternoon. June 2Gth, at 
the Arcade Hotel. 

This will be a general meeting, and the Kansas Millers have extended an in¬ 
vitation to all millers in the Southwest to attend this meeting. Mr. Stevens 
informs me that all of the other Groups viz. Wichita, Hutchinson. Salina, 
Abilene and Kansas City have agreed to postpone their regular group meetings 
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for this week and attend the general meeting at Newton on Thursday, the 26th, 
and submit their Sales Reports at that meeting. 

After talking this matter over with our President, Mr. Ford, and some of the 
other Oklahoma Millers it was decided to cancel our group meeting at El Reno 
and invite all of the Oklahoma Millers to attend the meeting at Newton, on 
Thursday, and submit their sales reports at that meeting. 

The meeting will be called at 2 o’clock. The first hour will be devoted to 
a general informal discussion of the new wheat crop situation. From 3 to 6 
o’clock wil be alloted to the Sales Managers for the exchangei of information 
regarding trade conditions. 

I hope that all of the Oklahoma Mills will be represented at the Newton 
meeting, and be sure and bring your A. B. C. reports for last week. If for 
any reason you will not be able to have a representative at the meeting 
kindly mail your reports to me so I will receive them not latex than Wednes¬ 
day afternoon, and I will submit them at the meeting. 

All those who expect to attend the Newton meeting will please mail their 
acceptance for the 0 o’clock dinner to Mr. George A. Norris, c/o Nev\i:on Milling 
& Elevator Co., Newton, Kansas. Please attend to this at once, so that they 
may know how many reservations to make for the 6 o’clock dinner. 

On July 29, 1924, the Kansas Millers Club, Wichita, Kans., sent 
out the following: 


CONFIDENTIAL NOTICE. 


The dissemination of reliable information is necessary in the furtherance of 
trade in legitimate competition. 

Through our weekly group meetings we have the most authentic exchange 
of information we have ever had. more than 8.1 per cent of the total production 
are now reporting. Let's make it 100 per cent. 

It was the unanimous opinion of the members reporting, that millers who 
fail to make reiwrts are not entitled to receive the general information and 
we are ordered to confine our market letters only to members who are rei)orting. 
So if you are not reporting through some group meeting, it will be necessary 
to send your weekly ARC rei)orts direct, or we cannot send you any further 
market letters. Of course everyone should attend the group meetings if pos¬ 
sible. Certainly all will be glad to do their part in this great work. unle.ss 
your reports are received this will be the last market letter you will receive. 

The ABC reports referred to in the above confidential notice con¬ 
tained the following information: 


Your A. B. C. Committee Report, as follows: ■ 

Determine lirst the cost of flour at the* mill by subtracting from tlie cost of 
the wheat used the value of the fee<l and adding or subtracting to the answer 
the customary differential to cover the grade sold. To this figure', add the cost 
of selling, also cost of package.s, if any, and freight, if any. This figure we 
will term “ Cost, excluding conversion charge." 

On each sale, subtract this “ Cost, excluding conversion ’’ from the sale prie?. 
The remainder will be known as the “Conversion Charge" andi be the basis 
for the A. B. C. report. 


REPORT AS FOLLOWS : 

1. 8ales carrying conversion charge of .81.00 or more. 

2. With conversion charge between 90<‘ and .$1.00. 

3. Betw'een 80 and OOc, 

4. Betw’een 70 and 80^*. 

5. Between (K) and 70^‘. 

6. Under 600. 

Conversion charge is the margin left in the selling price to cover exrHjnse, 
Including depreciation, and profit after ample allowances have been made fou 
cost of w'heat. value of feed, cost of packages, freight, the grade of the flour, 
and whatever selling expense applies to the particular order. 
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A sample of the summary reports made for members in February, 
1925, by the secretary of the Kansas Millers Club, Wichita, Kans., is 
shown below: 

FIrjur sales reported during the tceek 


A (pood)' B(fair) I C (poor) 

! ' ! i 


I Per cent Per cent Per cent Per cent 

Missouri Kivor.I 90 ; SO 19 1 

Southern Kansiis.. 92 S j 0 

Northern Kansas.; 43 ' 95 j 5 ; 0 

Oklahoma., 32 ' 69 2.5 6 

Nebniska..i 85 ' S5 15 .. 

St. Louis. 65 S7 13 . 


RANOi: OK rUKVAILIXO VALUES 


IX .STOAIGHT OU MIXED CAKS WITH FEED 


DELIVEIIED K. C. RATE ROIXTS 


Ilijrh patent- 

Standard pattait 

r.ran_ 

Mixed feed- 

Gray sliorts- 


10. 40 10. 00 basi.s 4S # cotton. 

0. SO ffi 10.10 ba.<is 4S # cotton. 
1. 45 1. 50 per liundrcdweicbt. 

1. 00 ^ 1. 05 per Imndredweiirht. 

1.75 @ 1. SO i)er hundrtxiweij^ht. 


Mr. Ghauncy Abbott. Jr., as chairman of the ?roup of millers of eastern 
Nebraska, explained the .salient features of the jjroup system of weekly millers 
mwtinjjs at the principal millinjr centers of the southwest. 

The exchange of information at these sessions as to volume of sales and 
perctmta.ites of protit and loss sales and operatin;^ time has been of immense 
benefit to the industry in sustainin.i: morale, eliminating evil trade practices 
and building up a business-like system of trade terms. 

These conferences take a wide range in the dis<-ussion of cost for accounting 
which in('!u(a‘s the ]irob:ible shift of niillfeed values markers for clear Hours, 
cost of bags, credits and ix'licies to be fellowed in making forward commit¬ 
ments. All of which is an inv.aluabl(‘ ethical education in the art of milling 
whe.at and marketing the our]>nr. so as to lessen production costs. 

The techtiic of the flour milling industry is gradually changing for the better 
and it is lUM-essary for millers to keep fully abreast of all progress in order to 
be succi'ssful. 

I)<* not ove rlook general meeting of the Southwestern Millers at Wichita, 
Wednesday, February 11. Lassen Hotel. 

Kans.\s Millers Club. 

Wichita. Kansas. Fehruanj S. 792.'. 


An explanation of the A B C symbols is <ri''on in the following 
plan propo.setl at the October 12. *1923 meeting of the Millers Na¬ 
tional Federation hy 11. E. Sterling, associate editor of the North¬ 
western Miller, and secretary of the Kansas Citv Millers Club: 


A. B. C. Pi-\N 

PKorosEP BY Mr. R. E. Steuung 

Millers have for months been comi^elled to sell a sub.stantial part of their 
flour production near t<*, at. or below cost. These unprofitable .sales have been 
thrown into the general sales account in the hoi)e that there would be a sufll- 
cient amount <'f current or future business available at a profit to bring the 
whole volume to an earnings basis. 

Every miller has a certain, if variable, amount of trade, in which there is a 
reasonably deix'iulable profit; but there is constant danger that the unprofitable 
“volume” business will grow at the cost of the profitable trade, and the price 
level so createil finally result in actual loss on the whole. 
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It is suggested that an effort be made to establish among all millers the 
practice of frankly and fairly classifying their sales of flour, designating them 
as Class “A,” Class “ B,” and Class “ C.” For the puriwse of this division, 
sales should be listed in accord with the following definitions: 

Class “A"—Domestic “ family trade,” mill brands, actually profitable bakery 
distribution, and all other sales fairly representing a sound milling profit based 
on cost of wheat, cost of manufacture at normal rate of mill operation and 
actual selling. 

Class “ B ”—Volume business carrying an apparent profit but booked largely 
or solely to insure operation and containing factors of uncertiiinty in wheat 
cost, feed prices, etc., which make the business of doubtful profit and ix)ssible 
loss. 

Class “C”—Sales in which there is a known loss and which are booked 
solely to insure mill operation. 

Sales Departments, in booking and entering business, should be required 
to list each sale in its proper class, and unfilled orders should be continuously 
carried forward under their proj)er listing. 

Every effort should be made through milling organizations, trade publica¬ 
tions and in meetings of millers to establish this practice of classification of 
sales as a part of the business practice of every flour mill. 

Federation code of ethics,— At its annual meeting in Chicago on 
A])ril 16 and IT, 1925, the Millers National Federation adopted a 
code of ethics, containing the following provisions regarding the 
elements making up the price of flour: 

It is recommended that sales prices reilect cost plus a profit, based on the 
cost of replacement of raw material and a cost of oi)eratioii and sales reflecting 
a normal average capacity actually oiwrated by the industry, not exceeding 
fifty-five (ij.j) per cent. 


Section 7. Agreements, understandings, or cooperation to fix the terms 
of sale. 


The Millers National Federation has adopted selling terms from 
time to time, especially uniform carrying charges per barrel on for¬ 
ward sales of flour and uniform differentials in the prices of flour 
sold in the different kinds and sizes f)f packages or containers. 

Forward delivery and carrying charges, selling prices, and terms 
of sales are closely related to each other, as is indicated in a letter 
of Septemer 26, 1923. from Charles L. Roos. of the Hunter Milling 
Co., Wellington. Kans.. to Carl W. Sims, of Frankfort, Ind. 


ir is my opinion that at the Chicago mecliiig we will have tt) cOns;d(‘r the 
sales contract aloijg with the other matters tnat are now of such vital interest 
to millers. It is needless to tell you that many millers havi‘ e.vceo(led the s})eed 
limit, not only in the price at wh.ch tluw have disposed I of] their i)ro(luct, 
but in the terms they have given. Sixty days delivery dix's not seem to be 
considered time enough. Your Committeo is just as important as any and its 
action is bound to have an ell’ect on the future conduct of tlie nulling business. 

It is our intention to have the ()cioI)er meeting a strictly business one, to 
discuss frankly and freel.v the necessities of the trade and to have the members 
in attendance formulate rules of comluct and l)u.<iness. It is not the intention to 
have an.v publicity about these matters and that is why it has not been adver¬ 
tised in the press. 


Mr. Roos was then president of the Miller.s National Federation 
and Mr. Sims was chairman of tlie committee on sales contracts. 
The Chicago meeting referred to in iSIr. Roos’s letter was thp meeting 
of the Federation held on October 12, 1923, which has already been 
described. See p. 162. 

Northwest section. —In regard to this Chicago meeting, W. H. 
Cahill, sales manager of Bernhard Stern & Sons, Milwaukee, Wis., 
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wrote to H. S. Helm, of the Russell-Miller Milling Co., Minneapolis,. 
Minn., on October 23, 1923, as follows: 

Under date of October loth we were advised by our West Virginia repre¬ 
sentative that the Russell-Miller Milling Co. was offering flour to certain 
baking trade in West Virginia, for shipment through May without carrying 
charges. ^ 

The writer recently attended the meeting of millers at Chicago and feels that 
it is not out of order for us to ask you the question as to whedier the informa¬ 
tion we have received is correct. V'e shall be very glad at any time, under 
similar circumstances, to answer (luestions you might feel inclined to put to us 
as to our quotations or practices in quoting. 

We are at present, and for several weeks past have been, restricting our 
sales to shipments witliin 60 days, and only in extreme cases shipment within 
90 days at our current quotations. In any isolated instances, where we book 
for shipment beyond 90 days, our salesmen have instructions to add to our 
current quotations, 10^ per barrel per month carrying charges, but in all 
instances we are doing all possible to discourage long time bookings. 

A meeting of millers was held in Minneapolis, Minn., late in 
November, 1923, at which long-time deliveries and carrying charges 
were discussed. In a circular letter dated December 1, 1923, G. M. 
Palmer, president of the Hubbard Milling Co., ^lankato, Minn., 
and also president of an as.sociation known as the Southern Minne¬ 
sota Mills, described this Minneapolis meeting in part as follows: 

A most important conference was held on Saturday last in Minneapolis. Mr. 
Bell of W;ishl)urn-Crosby, Mr. Loring of Pillsbury Milling Co., and Mr. Helm of 
the Russell-Miller Milling Co. were in attendance and addressed the meeting. 

You are familiar with the demoralization existing in the milling Ini.siness by 
which flour is sold at cost and less, and terms given not warranted by good 
business practice, and stiles made for long-time deliveries, notwithstanding tli'^ 
fact that to do so means assuming a heavy carrying charge which cannot pos¬ 
sibly be avoided. 

Country mills have felt that the large Minneapolis mills were at least as 
great offenders as any. and it was with surprise and satisfaction that we had 
the p<\sitive a.si^unince of Mr. Bell that they would not sell flour without a 
margin, that they would not .sell beyond sixty days without a carrying charge, 
and that they had fully determined to make a profit on everything they sold, 
and had given up the idea that tlu'y would run their mills full time anyway. 
Mr. Loring agreed substantially with Mr. Bell, and Mr. Helm thought now was 
the time for our members to t.ake tliese Minneapolis mills seriously and see if 
better conditions could not be brought about. 

A. C. Loring, president of the Pillsbury Flour ^lills Co., Min¬ 
neapolis, Minn., is the Loring referred to in the first paragra])h of 
the above letter. On December 13, 1923, Mr. Loring wrote to Walter 
Stern, president of Bernhard Stern & Sons (Inc.), Milwaukee, Wis., 
in part, as follows: 

I have had hopes that we might possibly reach an agreement as to methods of 
conducting business, placing them on a sound, practical basis as to terms and 
condithuis of sale and the enforcement of same, that might work out materially 
to our advantage. We are all interested in conducting business on good, sane, 
sound principles, and we should be able to agree on what those principles of 
doing business are. It is insane, in my judgment, to sell flour as it has been 
sold this year, and yet competition has been responsible for it in part. There 
is nothing, as I understand it. illegal in agreeing on the terms on which flour 
should be sold to all customers, and the i^eriod of time which they should have 
in which to take it out: but I am not over-sanguine on millers arriving at 
anything that can be depended upon. 

In spite of Mr. Loring’s being ‘‘ not oversanguine on millers arriv¬ 
ing at anything that can be depended upon,” it appears that, by the 
late summer and fall of 1924, an arrangement had been made among 
important northwestern milling interests upon forward sales of flour 
ana carrying charges. 
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On Au<rust 18, 1924, D. K. Yerxa, branch manner of the Pillsbury 
Flour Co. at Buffalo, N. Y., wrote to W. IL Cahill, sales man¬ 
ager of Bernhard Stern & Sons, Inc., Milwaukee, Wis., in part, as 
follows: 

I have taken up with our Philadelphia office since "writing you and find that 
my assumption was perfectly correct: namely, that no salesman of ours in the 
Harrisburg territory at or near the time you referred to or since has quoted 
any carload baker Pillsbury’s Best or any of our other brands for shipment 
as late as April 1st or near it. We are holding our boys to January 1st and if 
the buyer insists upon trading for later shipment, we are figuring a full carry¬ 
ing charge and it is our intention to continue this policy throughout the crop 
year, as we, like yourselves most certainly wish to do our bit to improve the 
rather deplorable conditions particularly from the standpoint of long-time 
bookings that have surrounded the milling business for a number of years past; 
and furthermore, like yourselves feel that the matter is very much in the 
hands of tlie mills themselves, and therefore if any one of us have let down 
the bars we are very foolish indeed. 

On September 17, 1924, J. K. Mulliken, of the Washburn Crosby 
Co., Minneapolis, Minn., wrote to Mr. Cahill, in part, as follows: 

We are securing carrying charges, either by the month or in the price on all 
sales we are making after January 1st shipment. 

Just recently, we sold a baking concern a round lot of fiour for delivery prior 
to January 1st. with the distinct understanding—in fact, it is embodied in the 
contract, that they would pay 10^^ ixjr barrel per month for all flour delivered 
after tlie above date. 

Within the writer's knowledge, it is the first time this firm ever agreed to 
pay a cent carrying charge and we have been doing business with them for a 
number of years. 

Of course, in selling for future shipment, we must take into account certain 
carrying charges on wheat and the possibility of lower feed markets during the 
spring months. I think that we have amply provided for that in every sale we 
liave made for future shipment. 

On Xovember 12,1924, Walter Stern, president of Bernhard Stern 
c'c Sons, Milwaukee, Wis., wrote to George Livingston, of the Liv¬ 
ingston Economic Service, Minneapolis, Minn., in part, as’follows: 

I really believe that quite a few of the millers ar<' decidedly lacking in back¬ 
bone. and this is not only true of the smaller miller, but also some of the larger 
millers. You will recall that Mr. Mulliken said at the meeting that they could 
not add in their contracts for shipment beyond sixty or ninety days, the speci¬ 
fications that a carrying charge of lOt per barrel ikt month would be added 
for shipment thereafter, because some of the buyers would refuse to buy on 
such terms. It tipi)ears to me that this was a very weak admission and that 
it would be b(‘tter if the milb'rs would conclude that if a sufficient number 
would absolutely agree to make sales only for shipment not later than ninety 
days and that when shipment would ext(‘nd beyond such time,; a carrying 
charge of per barrel i)er month would be added to the price. 

I wonder whether I am right that the millers could in a i)erfectly legal man¬ 
ner enter into an agreement that no sales would be made for shipment beyond 
ninety days except where a carrying charge of 100 per barrel x>cr month 
would be added to the price beyond such period. Some of the mills, especially 
the large ones, fear the matter of coming in conflict with the law and thereby 
causing them some unpleasant notoriety on the part of the activity of govern¬ 
mental representatives. It seems to me that trade practices probably would 
not come under the restriction of the law as far as entering into an absolute 
agreement w'ith reference thereto is concerned. 

If a suflicient number of mills and representative concerns actually 
signed an agreement not to sell for shipment beyond ninety days, except where 
a carrying charge of 100 per barrel per month is added to the price, Mr. 
Mulliken and others would have no difliculty in selling their buyers accord¬ 
ingly. It is my suggestion that information be received from some legal 
advisor as to whether such an agreement would in any manner conflict with 
any laws whatsoever. I am quite satisfied that there would be no conflict 
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with any law in drawing up an agreement to comply with certain trade prac¬ 
tices, but would like to have your reaction to this suggestion. 

If such an agreement could be legally entered into and we had a sufficient 
number of mills to sign the agreement and to have the same go into effect 
after a certain date and then have a circular printed that we could send 
out to our customers and all our sales representatives, you can readily see 
that we could make a complete turn-about-face in our entire industry in 
this matter. I would like to suggest, however, that .such an agretunent be 
made effective as of some future date, so that enough millers in all sections 
of the country could be corresponded with and get most of them in the fold. 
One thing is certain, that unless the millers as a group, will make real honest- 
to-goodness efforts to improve trade practices, they will certainly never 
attain them. I am also entirely out of patience with the miller who stated 
that he could carry his wheat for aC a barrel per month, as in making that 
statement, he entirely disregards that the IOC jier barrel per month carrying 
charge also should cover the risk that the miller takes with reference to the 
fluctuation of his cost by such imiwrtant factors as feed, etc. when making 
contracts for future .shipments. 

A large part of the T)oor price level and grief to the milling industry can 
undoubtedly be ascribed to the practice of selling for shipment beyond ninety 
days. It can l>e readily s(‘en that this is the brcH'ding place for re.sales, 
cancellations on declines, etc., etc. 

Mr. Livinfrston replied to the above letter on November 17, 1924, 
in part, as follows: 

I have read with a great deal of interest your comment on the matter of 
carrying charges. I am working on this, together with tlie m.atter of over¬ 
head. and am trying to get something forniulatt‘d for the meeting on Wednes¬ 
day. I hope you will liml it i)Ossible to lx* here, ami if time will permit, 
I would enjoy talking over these things with you before the meeting in the 
afternoon. 

On December 9. 1924. A. C. Lorinir, president of the Pillsbury 
Flour Mills Co.. ^Minneapolis, wrote to Georire M. Palmer, president 
of the Hubbard Millinir Co., in part, as follows: 

Answering that paragraph in your letter in regard to the i)rogross being 
mad(‘ hy the Executive (.'ommittee, would s:iy. after coiisiderahle di.scussion, 
it was thought host to juit the subject entircl.v in the hands of Mr. Livingston, 
t<» .see if he, hy various confen'uces, could not arrive at .some basis <,f adjust¬ 
ment. He was in our office for an hour or so yesterday afternoon, and he 
admits frankly tliat. so far. he has been unnhle to formulate any s«‘t of rules 
tiiat the v;irious mills would agree ou. and was quite disturbed as to the 
development of the situation. He was also rather uncertain ;is to how far 
any rules could he formulate*!, and said that he would leave for Washington 
last niglit, for the purjH)se of getting in touch with officials there, to see how 
far an arr.-ingenient of this kind could go. 

I feel now. an<l h:ive always felt that a movement such as proposed, must 
be one of exceedingly slow development. You have years of competitive con¬ 
ditions and customs estahlishe<l in the trade that can only be ironed out 
slowly, I am still very strongly of the impression, could it be done, and we 
could get all tlie mills in the Country to adopt it, that the best move we 
could make would l>e to sell all flour on the basis of four mouths delivery, 
with ^:;c ]K*r day credit for each da.v the Hour was ordcre*! out prior to tlie 
end of the four nnuiths period. I apprei'iate that it would be a very hard 
thing to do. and. yet. if it could once he estahli.shed and this made the basis 
for selling Hour, it would insure the mdler a return for the expense that he 
now suffers through the non-delivery of flour. 

I am more than pleased to have you write me, and assure you that the 
question of hotter terms and conditions will be given as full consideration as 
will be iH'rmittcd by the attitude of the various concerns. 

On December 10. 1924, James F. Bell, vice president of Wash¬ 
burn Crosby Co., Minneapolis, Minn., wrote to Mr. Palmer, in part, 
as follows: 

I don't know whether there have been any meetings during my absence, but 
I think these should be held frequently, particularly in these dull times when 
slack business makes for disquietude. 
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I am hopeful, too, that our Executive Committee have been working along 
a plan through whidi the proper information may clear and whereby many of 
these apparent diflSculties can be ironed out to the satisfaction of all concerned, 
as I feel this is a very critical time and we must all work together in a con¬ 
structive manner if we are to preserve general morale in the industry. 

On December 12,1924, Mr. Palmer replied to Mr. Loring’s letter of 
December 9, as follows: 

I believe that it would be a good plan to have another meeting of the Spring 
Wheat Millers’ Club as soon as Mr. Livingston can give report on the proposed 
code of ethics. Will you, therefore, kindly act as promptly as possible with 
Mr. Livingston when he returns, with a view of having a meeting called as 
soon as possible? 

I believe, in these dull times, that it is quite essential that we have frequent 
meetings, as otherwise it is hard to hold some of our members in line. 

On December 12, Mr. Palmer also replied to Mr. Bell’s letter of 
December 10, in part, as follows: 

There has been no meeting since the one you attended last. In corresjwnd- 
ence with Mr. Loring he advised me that the attempt to frame up a course of 
ethics for our members had been turned over to Mr. Livingston and that Mr. 
Livingston had gone to Washington to consult with some people there in regard 
to what could be done along this line. I have been hoping this report w’ould 
be forthcoming without much more delay as I realize that we should have 
frequent meetings, and I believe one is due at this time. I am writing Mr. 
Loring today to advise me at the earliest possible moment what progress Mr. 
Livingston is making with the view of calling the meeting as soon as pos.sible. 

On December i:>, 1924, IVIr. Lorini; replied to Mr. Palmer’s letter 
of December 12, as follows: 


I am receipt of your favor of December 12th. :iiul upon Mr, I/ivingston's 
return will take the matter up and discuss it with him. 

The situation, to my mind, is not improving. Mr. Livingston is having great 
difliculty in forniiilating any plan that can i>e agree<l upon. 1 fear that our 
“ frionds-down-the-sireet *' have rarluu- gotten “<-old feet ” on the proposition 
of a code of ethics, which is going to make it viu'y lmr<l to adjust. As you 
know. Mr. Livingston has gone to Washington, for the pnri»ose of ascertaining 
how far. and in what way. ;ni industry can go and he tuitirely within their 
rights. 

rpon Mr. Livingtoil's return, will he glad to tak(‘ the subject up again. 


On December : 
Economic Service 
memorandnm: 


20, 1924, Georjxe Idvin<rston, of the Livin 2 :ston 
, Minneapolis, Minn., i.ssued the following special 


The E.K(‘CUtive Committee ^>f the Northwest Sjiring Wheat Miller.s’: Club has 
re<-eivcd an invitation from Mr. II. G. Kandall. acting in behalf of the south¬ 
western millers to attend a joint meeting at Kansas City to discu.ss milling 
problems of mutual interest. I a.-isiime the Executive Committee will accept 
this invitation, since it offers an unusual opiiortunity to exchange, views of 
imi)ortant milling questions of special interest at this time to both .'<ection.s. 

1 am informed that tlu‘re will be a meeting of the Nortlnvest Sprihg Wheat 
Millers’ Club lield in tlie near future.—perhaps just prior to the conference 
with the southwestern millers. 

The Holiday S(‘ason is slowing up the flour business, but most millers are 
accei)ting the situation without anxiety. Flour buying during this period of 
the year has always been at a low ebb, and there is nothing to be gained by 
trying to force buyers under present market conditions. Our survey leads us 
to* believe buyers will be esi)ecially alert at this time to demoralize the present 
market situation. And any mill which j'ields to pressure of present holiday 
market conditions will be the victim of bargain terms, and consequently will 
restrict the booking of business on a fair basis after the holiday season. Now 
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is the time to think of, and to besiii the practice of. New Year's resolutions 
relating to sound business methods—and not the time to let the holiday spirit 
run away with jtood judgment. 

According to a bulletin issued January 8. 19*25, by Mr. Livingston, 
there were about 50 persons at the Kansas City meeting ** including 
President Sydney Anderson and representatives from Omaha, St. 
Louis, Salina. Hutchinson. Wichita. Oklahoma City, and Texas 
mills. The Xortliwest was rej)resented by Messrs. Loring. Helm, 
(jallaher. Baldwin. Palmer, iNIcClure. Mulliken, Cahill, and Van- 
denovta*.'* 

Mr. Livingston describetl the disciu'^sion on terms as follows: 


The meeting on January 0. at Kansas City, of the executive committee of 
the Spring Wh(‘at Mili.Ts’ and rei)resent:itives of the Southwest mills 

was <-liaracterized by harmony and good feeling. There is every indication 
that there will develop better understanding and closer cooperation between 
these two important milling sections. The meeting was informal and the 
discussion ctmtered around the coile of business ethics. Special emphasis 
was placed on forward selling, and the (piestion of amending the Ke<leration’s 
sales contract to provide for a uniform nudhod of price (juot;itions and ap¬ 
plication of the carrying charges was <liscussed at some length. The proposal 
receiving consideration was presented by Mr. I.^)ring and involved the modifi¬ 
cation of The coiitr.-'.ct so as t ‘ base all price :iuot;itions oti 120 day shipment 
with a iliscount of l.-c per barrel for ca.eh day Hour was ordiered out before 
the termin.ation of the contract. Tlu‘ proposal rece ved sympathetic consid(‘ra- 
tion. and by res(»lution the matter was .eferred back to the s(‘veral group 
meetings which are held from time to time in tb.e Southwest for consideration 
and later pre.sentatlon at the .Vpril meeting of the Millers’ National Federation. 

Xn further information rogariling activity by X^ortlnvestern mills 
on selling terms wa.s secured until at the A])ril, 11)25, meetitig of the 
Millers* X’ational Fedoration in Chicago, which is described on ]:)age 
223 beh^w. 

SofTnwKSTr.pN siXTiox. —T'he mills in tlie Southwest apparently 
became intere.sted in establi.shing uniform selling terms on dour in 
the s})ring of 1924, as tlie earliest information secured on this point 
in tliis section was for Aprl 1024. 

On April 11, 1924. C. V. Topping, secretary of the Southwestern 
Millers League. Kansas City, ^fo., wrote to T. L. Hoffman, president 
of the Kansas Flour Mills Co.. Kansas Citv. Mo., as follows: 


I talked with you some time ago aud you explained quite fully your method 
of handling time sales. 

There is a great deal of talk now and we are getting ready for the new 
crop and I feci that the southwest should take a stand and get together on 
.some kind of a propusition so that all of the mills sell and adopt a uniform 
basis whether it be six months or [a] year. There should be an established 
and uniform basis for charging for this long time hooking, and I think your 
plan contemplates a certain amount to be added for each month as a carrying 
charge, and in the event that the Hour is taken out before the contract time, 
credit is given the buyer. 

It seems to me that some thing of this kind could be worked and the plan 
adopted by all, and if we can agree on the basis, it might be put over in other 
sections of the country. 

My idea in writing you is that you handle this topic at our meeting on the 
23rd as I am leaving this evening for Washington and I will not have an 
opportunity to see you and talk it over. I have talked the matter over with 
Mr. Martin Ismert and had a short talk with Mr. Hardensburgh: and I 
believe that some good plan can be worked out and adopted and will be of 
great benefit to the millers. 
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I will appreciate it very mnch if you will go into this matter and be pre¬ 
pared to present something tangible to the meeting. 


The meeting referred to above was held at Kansas City on April 
22 and 23. According to a bulletin issued on April 26, 1924, by 
J. X. Campbell, secretary of the Nebraska Millers Association, 
Omaha, Nebr., the following statements were made regarding sell¬ 
ing terms: 

On long time sales, Mr. Hoffman said, they .expected to or would make long 
time sales of four to six months on a basis of cost, profits and carrying 
charges. . . . 

Manager Harry Randall of the Midland Milling Company, said that con¬ 
version costs were about eighty-one cents; sales costs ranging from twenty-four 
to thirty-six cents per barrel. The industry would fare better if no forward 
sales were made beyond sixty days and drafts should carry interest charges 
for the time they were out. ... 

Mr, Martin Ismert said that the 1-H Company positively would not make 
any forward sales beyond GO days no matter what other mills might do. No 
contracts should be booked on new crop before June 15th. 


1 

On May 2, 1924, C. V. Topping, secretary of the Southwestern 
Millers League, wrote to G. G. Sohlberg, of the Acme Milling Co., 
Oklahoma Citv, Okla., reirardin<r the meeting of a committee about 
the middle of May to formulate a plan. A sheet attached to this 
letter carries the names of 4 committeemen from Oklahoma, 7 from 
Kan.sas. 3 from Nebraska, and 4 from Kansas Citv. At the bottom 
of this sheet appears the following: 


Mr. SoiiLiiL'RG. 1 move that a committee of millers form Kansas. Nebraska, 
Oklahoma and Missouri River be apj)ointed with the Secretary to work out a 
plan to sell Hour to brokers and bakers. ]>articularly with reference to long 
time hooking. This committee to be appointed from representative districts 
and largo enough to cover the territory generally. 

The committee met at Kansas City, Mo., on May 16, 1924, and on 
May 17, Mr. Topping wrote to J. N. Campbell in part as follows: 


I am very sorry th.-it you were not at the meeting yesterday, and no doubt, 
you will get in touch with Mr. Abbott and lie will give you all the information 
in regard to the meeting. 

Bui for fear that he may not advise yon fully I want to say that while the 
terms and long time bookings were discussed, we did not get any where in 
the way of correcting or reducing the lime. Three or four of the lug mills of 
Kansas City a<lvised that under favorable conditions and to the right kind of 
parties, they would book flour as much as six months in advance. They were 
open and frank in their statements so they cannot be criticized’ in saying 
what they would do and it put everyone on their guard to know, just what 
the conditions would be. We hope to correct and reduce these long time 
bookings by the w(»rk that we have outlined. 

On June 12, 1924, J. W. Craver, of the Aunt Jemima ^lills Co., 
St. Joseph, Mo., wrote Mr. Topping, as follows: 

I have looked over your letter of May 2Sth to our Representatives and Sales¬ 
men. 

I note you refer to 5v l>or barrel carrying charge, and 5(V entering charge. 
Is this to be general in the Southwest the coming season? 

Southeastern mills are working on 100 per barrel carrying charge. As we 
see it. tliere would be a loss in carrying wheat for forward sales at 50 per bar¬ 
rel, unless we could buy wheat at considerably below $1.00 per bushel. 

I should like to hear from you by return mail. 
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On June 16,1924, Mr. Topping replied as follows: 

I am in receipt of yours of the 12th and note what you say, that the south¬ 
east are working on a 10^ per barrel carrying charge. 

I had occasion to talk with a number of the soft wheat millers over in St. 
Louis last week and find their carrying charge is 10< whenever they make it. 
But I am inclined to think that in tlie past there has been very little carrying 
charges collected on these contracts l)oth in the hard and soft wheat districts. 

I feel that there should he a cliarge collected and I know that a move is 
being made to carry out the contract as outlined in the Federation contract. 

It looks very much to me as if we were going to have a better season and 
mills generally are litiing up to make a little money this year. 

Kvery meeting I have attended, they st'em to he in a mood for getting some 
returns on their investment and with the crop situation in the way it i.s, it 
looks to me as if the southwest would come in for a good year's business. 

On June 17. 1924, TNlr. Graver replied as follows: 


I have your letter of .June ICth. 

.Just as so<)n as you have .something definite as to what the Southwest mills 
are going to do in the way of carrying <'harge for next year's business. I should 
like to he.ar from you. It is going to he necessary for us to order .some new 
contracts soon and we don't want to include a IOC i)er barrel carrying charge 
after 00 days if everyone else in the Southwest is going to work on a 5C iK'r bar¬ 
rel carrying charge. 

Trusting that I may have the pleasure of hearing from you at an early date, 
I am. 


On Juno IS, 1924. ^Mr. Topping replied tis follows: 

I am in receipt of yours of the 17th and in reply the mills are going to stick 
to the IOC per h.arrel ix?r month carrying charge as a maximum. 

P.ut there is a move on foot to change this .somewhat and charge 1C for each 
tiirt‘e da\s or fr.action tliereof as the mills seem to think that this would he the 
most s;u is factory way and the buyer then would only pay for the actual time. 

I will k(‘ep you advis(‘d of any devidopments along this line. 

On July Jl. 1924, AV. II. Cahill, sales manager of Bernhard Stern 
t'c Soils. Milwaukee. Wis., wrote to K. C. Sowden. of the New Era 
Milling ('()., Arkansas City. Kans.. as follows: 

It is (juite surprising to us today to recidve a reiKirt from our Central 
Pennsylvania salesman (Ilarrishurg. Pa. di.striet) that on .July 29tli Polar 
Pear was being (pioted in that territory for shipment to April Ist, 102.5. It 
is very diHieulr for us to believe that this report is true and so we are taking 
the liberty of writing to ask you as to whether or not you have made any 
<lu<»tations for such rime of shipment. We are trying mighty hard to not only 
hold rigidly to prices consistent with cost, hut also to get away from long 
time h<M)kings. in fact wherever possible we are confining our shipments to 
“within sixty days." 

You will oblige us very much by lei ting us hear from you in response to this 
communication, and of course you know that we shall be only too glad to 
reciprocate at any time. 

Mr. Sowden replied on August 2, 1924, us follows: 


We have one round lot of Hour sold in the Harrisburg district for Aug^^oc 
and September shiiiment and we expect to deliver this flour by October or 
collect the regular ^lillers’ National Federation carrying charge. 

The report that we are quoting Polar Pear for shipment to April 1st, 1025, 
we are inclined to believe is salesmens talk hecaiLse we certainly have quoted 
nothing down there for shipment beyond (50 or 00 days, nor have we authorized 
any of our men to do so. What flour we are selling is for prompt or nearby 
shipment at prices that all slmw a profit and this business is much more satis¬ 
factory than the long time bookings last year. 
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For your information we do not have half the flour on our books now that 
we had a year ago and in talking with other mills we find that:this seems to 
be the general situation. 

On September 10,192-1, J. W. Weigel, manager of the Dodge City 
Flour Mills, Dodge City, Kans., wrote to C. V. Topping, secretary of 
the Southwestern Millers’ League, as follows: 


Recently we have been hearing of the extremely low prices that have 
been made by Kansas Mills in various domestic markets. These complaints- 
are becoming more numerous daily. Not only are prices below cost of 
production being quoted, but terms and conditions of s;ile are becoming as 


loose as ever, 
mills that are 
from our :<t. 
he says: 

•* You really 


Our brokers and salesmen tell us that 
asking currying charges any longer. We 
Louis representative which we just received this morning; 


there are very few 
quote from a letter 


would be dumbfounded to know the prices and time of ship¬ 
ment being oft'ered in this market; in fact, most mills have forgotten about 
carrying charges and are booking up until July 1st. 1025." 

Our New York representative advised us yesterday that established and 
well advertised Kansas brands were selling in New York City for .^0.00 ba.sis 
cotton O.S‘s on 05% bakers i)atent grades, but that these sales were made 
for immediate shipment only. 

We realize, of course, that you are not in position to do anything regard¬ 
ing this, neither do we oiler the above as ;i complaint, but we just tho*t 
that .vuu might be interested in having this information from us as. no 
doubt, you are getting it from other sources. It is beginning to look as 


tho* mills were gradually drifting back into doing 
profitable and unbusinesslike basis as a year ago. 


business on the same un- 


Mr. Topping replied on September 11, 192-1, as follows: 

I am in receipt of yours of the 10th and I am very much surprised at the 
contents of same and 1 feel beyond any doubt that your information is 
not correct. 

1 have talked with a great many millers and your broker seems to be 
the first one that has intimated any such condition. 

The millers in Kansas City do not know of such a condition, and I wish 
that you would go back to him with a good strong letter, telling him that 
you cannot believe such is the condition and that you want him to get this 
information in writing showing the mills that are making these prices and 
these terms. Also get the name of the mill that is making a $0.00 price in 
98’s on 95% at New York. I will be very much surprised to see if he is 
able to get such a quotation or pin any such quotations down to any mill. 

The conditions at the present time were never better, mills are refusing 
absolutely to sell on long time and are refusing to accept any flour sale 
unless it shows a profit. 

This is not only true of the mills along the Missouri River but it is also 
true of the large majority of Kansas Mills. 

I wish you could attend one of the Kansas meetings at Hutchinson .some¬ 
time and see what they have to say. 

I will wait with interest your trying to get this information for me. 

On October 27, 1924, Mr. Weigel again wTote to Mr. Topping, as 
follows: 


Please note the attached letter and return same for our files as promptly 
as possible. 

It is very evident now that if all mills had sold for sixty days delivery only, 
market conditions would be much healthier now. As it is, those buyers, espe¬ 
cially in the larger centers, who have low priced flour that was booked three 
or four months ago are now setting the price and dominating the market. 

It seems to the writer that if we could get together on this feature that a 
lot of our troubles would be eliminated. If everyone would sell for .sixty 
days only, business would be steady. It would not be in spurts. The millers 
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would, of course, set the price as the resellers would be robbed of ammunition. 
The iiiiUtei* of price cuiting or price differences, under those conditions, would 
not amounl to very much. When there is no limit set as to the lime of future 
delivery, then i)rice din'erences and price (rutiin^t be<*omes a serious matter. 

We trust that we are not botherinj; you too much with sending in this infor¬ 
mation. 

The •‘attached letter” mentioned in tlie iii>i paragraph of the 

above letter was not seenreal bv the eommission. nor was the answer 

* 

of }»Ir. Toppinir to Mr. Weigel's letter. 

On November 14. 10:24. W. H. Cahill, sales manairer of Bernhard 
Stern Oc Son.^-. Mib.vaukeo, Wis.. wrote K. C. Sowden reirardino: the 

/ V V 

sale of flour in Pennsylvania for lon^-time shipment. Mr. Cahill 
wrote: 


Under no circumstances do we wish to become i>ests. but in line with pre¬ 
vious exchanges of eorre.spondenee and what you have told Mr. Stern and the 
writer from time to time, we really feel no hesitancy in coming to you now in 
connwtion with a report just received from our Central Pennsylvania sales¬ 
men that, to use the slang expressh)n. •* knocked us for a row of ash cans." 
Our Mr. F. II. Fisher informs us that he ran onto a baker in Central Penn¬ 
sylvania, that i.<. in the Harrisburg district, who claims to have purchased 
last .lulv. i’OLAU P.FAR FLOCK at .$0.7.') iK*r barrel, halves cotton, freight 
paid Harrisburg rate. FOR SHIPMENT UP TO NEXT JULY. (The quan¬ 
tity rei)orted on this purchase was 2.(XX) bbhs.i This baker does not claim to 
have purchased this Hour from your mill but does claim to have purchased 
it through a broker, and it probably won't take three gues.ses for you to know 
who the broker is. 

It is not the inyiee that we are writing about at this time, but the extremely 
damaging practice of long-time bouking.s. To the writer’s way of thinking, 
there hasn’t been any other phase of lloiir selling that has caused so much 
demoralization and ruinous practices, thaii these long-time bookings. No need 
of our going into details with you as to the many evils that crop out of the 
l)raetice of selling a buyer for many months farther ahead than he can jkjs- 
sibly gauge his requirements. We don’t want to go beyond the border of mind¬ 
ing our own business, but wo are sure that you share our point of view on 
this subject, and are likewise conlident that .such traii.s;ictions. if it was 
actually made, was made without your knowledge and eonsont. Our exi)erienee 
in the last few months has convinced us beyond a doubt, that mills have made 
wonderful progress along the road of s;ine, sensible, dignitied merchandising 
of Hour—getting away from the hap-hazard, hit-or-miss, ridiculous methods 
that were employed on the previous crop, for instance. However, all the gootl 
that has been done, or a great part of it at least, will be undone if it remains 
even iK)ssible for a broker to make such transitetious as this alleged .sale, and 


get away with it. 

lTeas(‘ pardon this lengthy letter. We shall be very appreciative of having 
your response at your earliest convenience. 

With the writer’s very kindest pei>onal regards and also a greeting from our 
Mr. Walter Stern, we are. 


;Mr. Sowden replied on November 17, 10*24, as follows: 

You need not feel the least hesitancy in writing us eoneeruing a report such 
as is contained in your letter of the 1-lth. 

While I know ;il>solutely that there is no baker in the Harri.sburg territory 
or anywhere el.se for that matter, that has any such contract booke<i with us 
as your Mr. Fisher reports, I realize that our representiitive. Mr. Long, has 
made re.sales. He is tinancially resix)nsible: all of our Hour sales are made to 
him direct an<l ho pays all the drafts. Last year I happen to know that he 
sold Hour short and sustained quite a lo.ss. Mr. Long handles a Montana Hour 
account an<l ours and to some extent I feel that his last year's exi)erience has 
been a pretty good lesson to him. 
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Like you we deplore this method of doing business, but the only way that we 
can get away from it is to put our own salesmen on this territory and we are not 
yet (luite prepared to do this because as you know, real hour salesmen of 
proven ability are scarce. 

The mills this year have certainly made wonderful progress in their .selling 
metliods as you .say. You may rest assured that we will continue our efforts 
to imnrove the conditions in the Harrisburg district. 

With the assurance that the writer appreciates your letter and with kindest 
personal regards to Major Stern and yourself, I remain. 

On Xovembcr 26, 1024, J. L. Ford, of the Shawnee Milling Co., 
wrote to Mr. Sowden as follows: 

I tl'.;ink yon for yours of the 1.5th. I heard from Mr. Walker. He stated 
that he booked up to April 1st, but not beyond. On account of his booking to 
April 1st, one of the Oklahoma Mills met their price at Dallas and booked on 
to June 1st. 

The Oklahoma mills are so decidedly against this long time booking, that I 
immediately wrote letters trying to offset this practice that was so ruinous 
la.st year. 

I do not like the attitude of Thad Hoffman. He stated recently that he did 
not want their branch managers to attimd the Group Meetings and that he, 
himself, thot them vt ry tiresome and attended only occasionally. When 
interrogated a little further, he did state he would have them Send in their 
sales reports. The rei>ort, however, was quite disconcerting to the Oklahoma 
millers as we thot he was one of the strong advocat(‘s of the Group Meetings. 
There must have been some situation in Kansas that made him express himself 
as lie did. But regardless of what that might be. when one of his influence 
speaks it carries a lot of weight. We think Mr. Hoffman is one of the dominat¬ 
ing factors in the Southwest: that he is a man of fine discernment; is straight¬ 
forward and disposed to be considerate of the little mill as well as the large one. 

In the working out of any plan there is always a testing time along some¬ 
where: no plan will work out 100% efficient, but when we compare the present 
situation with that of last year at this time, we must admit that the efforts 
made have b<‘en iiroductive of wonderful results. Mr. Hoffman ,has been a 
leader and we exi^ect him to continue one. 

Another thing Oklahoma mills are determined to do and that is to clean up 
all the bookings as fast as they expire and not permit of extensions that will 
run these cheap bookings over into next year and then have these resales 
hitting us in the face like a boomerang. 

We will h.ave a meeting in Oklahoma City the latter part of next week. Will 
send you notice and hoi)e you can get down. It will do us lots of good. 

No further information was secured concerning the maintenance 
of selling terms in the Southwest, but for later action of the Millers’ 
National Federation in 1025, see page 223. 

Pack.\c;k differentials.— The Millers’ National Federation has 
established a list of price differentials to be charged by millers 
throughout the country for flour sold in the various kinds and sizes 
of packages. During the period covered by this part of the com¬ 
mission's inve.stigation there were in use three such lists, the effective 
dates of which were December 16, 1022, January 2, 1024, and April 
1, 1024. These lists were prepared by the committee on package 
differentials of the ^fillers’ National Federation, and distributed in 
])rinted form by the secretary of the federation to members and non¬ 
members. The list effective April 1, 1024, is as follow’s: 
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[Please di'stroy previous issues] 

MILLERS’ NATIONAL FEDERATION 
Flour l*aeka;;e DilToreniials 
(1924-No. 2.) Siipers(‘<Iiij;ir sohodule of January 2, 1924 
r>.\.sis 9S-l'or'M) Cotton 
[E iTtK-rivo April 1. 1924] 


oviT basis 
Us . $1 .S(t ,>Vfr basis 


140 Jute. jiO.lO uri'ior b;i.sis 



.. -do . 

Sunu' :is biV'iis (2 to burrcl) _ 


t 

1 

c 

Ikisis (2 to burrcl) . . . 

u; 

...do . 

$0.1(1 itndcr b;i.>;is (2 to burrei) 

4y 

...do. 

$0.20 over buM.'; (4 to burrcl).. 

4s 

...do . 

$o.li:o\fr b,'u>is (4 toburrd).. 

24j. 

.. .do. 

$0.40 o\cr b:>.si> (.s to burrcl).. 

24 

...ilo. 

$0.30 over b;u';is (s to barrel). 

12U 

...do. 

.$0.00 over oasis to barrel). 

12 

...do . 

$0..'>0 over b:..si.s ;;i) to bairel). 

10 

-.<iO- 

$1 ('Ver basi> (20 to barri-l).. 

y.s 

...do . 

$o.W) tiver ba.sis (20 t«i barrel). 

X 

...<lo. 

.$o.'.*oover basis (24 to tjarri'l). 

4 

...do . 

$1.20 over b;isis (2.'' to barrel). 

t\ 

...d.o. 

$1 over b:isis (32 to barrel) _ 

5 

...tlo. 

$1..'>0 over b:isi.s (40 to barrel). 

4.9 

...do . 

$1.40 over bi^sis (40 to barrel). 

4 

...<lo . 

$1.:>0 over b:isis (4> to barrel). 

3' . 

...do . 

$2 over b;isis (.'»«'> to barrel) _ 

3 

...do . 

$1.90 over basis (0-1 to barrel) . 

•> 

...do . 

$2.00 over basis (y*'> to barrel). 

49 

Puper . 

Same :.iS b;is:s (4 to barrel) _ 

48 

...do. 

$0.10 under biusis (4 to b.irrel) 

-’43^ 

...do. 

$0.10 over basis (8 to barrel).. 

24 

...do. 

Same (ts basis (8 to barrel)_ 

123; 

...do. 

$0.30 over b;isis (10 to barrel). 

12 

...do. 

$0.20 over basis (10 t(» barrel). 

10 

...do. 

$0.(k) over b;u';is (20 to barrel). 

8 

...do., 

$0.40 over basis i24 to barrel). 

i 

...do. 

$0.r)0 over biU'.is (28 to barrel) . 


...do. 

$0.00 over basis (32 to barrel). 

5 

...do. 

$1 over b;isis (40 to barrel)_ 

4 

...do. 

$0.90 over basis (48 to barrel). 

Vi 

...do. 

$1.10 over b;isis (50 to barrel). 

3 

...do. 

$1.10 over bxsis (04 to barrel). 

•> 

...do. 

$1.90 over basis (90 to barrel^ 


Outside jute envelopes (1 to barrel). 20 cents per barrel a<lditioual. 
Outside jute enveloi>os (2 to barrel). 30 cents per barrel additional. 
Outside cotton envelopes (2 to barrel), 40 (xuits per barrel additional. 
Outside paiK'r envelopes (4 to barrel), 40 cents jvr barrel additional. 


Weipht T-i . 
(pounds) 




Charpe 
over bulk 
price for 
packinp 
in buyer’s 
sucks 


Cents 


10 

10 

10 

10 

15 

15 

20 

20 

25 

30 

30 

40 

40 

45 

50 

.55 

70 

10 

10 

15 


20 

25 

30 

30 


50 

55 

55 

80 


All sales to be made basis 98 lb. cotton. 

A reduction of 25 cents lx.*!- barrel from the half cotton basinc: price shall 
be made where the Hour is packed in buyer’s 9S-pound bags, and a reduction 
of 15 cents per barrel from the 140pound jute price where the flour is packed 
in buyer’s 140-pound jute bags. 

Seller or buyer may not have option of shipping flour in cotton or jute 
sacks where either may have been sjR'cified at time of sale, except as may 
be agreed to by buyer and seller at time of shijiment. 

A Federation Bulletin accompanying the above list reads as fol¬ 
lows : 
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Chicago, III., March 25, 192Jt. 


Bulletin No. 320. 

Revised package differentials. 

There is inclosed here^^'ith a copy of revised package differential schedule, 
effective April 1, 1924. This supersedes the schedule of January 2, 1924. 
Please put these into effect. 

' We have a list of all those who have requested additional copies of the 
previous schedules, and will send to each of these, in a day or two, the num¬ 
ber of copies of the revised schedule that they requested heretofore. 

Very truly yours, 


(Signed) A. P. Husband, 

Secretary. 


[Inclosure.] 


The lists elTective January 2, 1924, and December 16, 1922, were 
identical in form with the above list, but there were some differ¬ 
ences in the fi.irures over or under basis. 

At the meetinj; of the Millers National Federation held in Chi¬ 
cago on October 12, 1923, C. T. Olson, chairman of the committee on 
package differentials, submitted the following report: 

Your Committee on Package Differentials begs to report no change in the 
Package Differentials Schedule since December IG, 1922, 

The Federation Differentials appear to be well maintained. 

Mr. OLson, as chairman of the committee on package differen¬ 
tials, wrote to the Cataract City Milling Co., Niagara Falls, N. Y., 
on October 15, 1923, in part, as follows: 

q'he package differentials are being maintained nearly 100%, and the com¬ 
mittee would like very much to include your company amongst those who 
ar(‘ supporting the efforts of the Committee on Package Differentials, espe¬ 
cially since it can be done at a little profit. 

In a circular letter dated September 10, 1923, J. B. McLemore, 
secretary of the Southeastern Millers Association, Nashville, Tenn., 
stated, in part: 


At a meeting of leading North Carolina and Virginia millers, held in Greens- 
b<*ro. N. C.. on September 4th. there was unanimous agreement upon the 
following policies: 

* * * * * « ‘ * 

(4) The sack differentials as published by the Millers National Federation 
should he followed by all mills. 

On December 27, 1923, A. P. Husband, secretary of the Millers 
National Federation, sent out a revised package differential schedule 
effective January 2, 1924. 

In writing to Henry A. Bellows, of the Northwestern Miller, on 
January 5,1924, regarding this schedule, Mr. Husband stated: 

I am writing to express appreciation of your editorial in the current 
number regarding Federation Package Differentials. It would seem as if 
our Package Differential Schedule is now looked upon as a standard, as 
proven by the fact that since December 27th, when we mailed the recent 
Schedule, we have sent out about IS.OtX) copies to millers, flour jobbers, dealers, 
etc., throughout the country. 

.Assuring you of our appreciation of your cooi^ration in this matter, and 
with kind personal regards, I remain. 

On January 8, 1924, Mr. Bellows replied as follows: i 

Thank you for j’our letter of January 5 regarding our editorial on the 
subject of the Federation package differentials. There can be no question that 
most of the mills are using this schedule consistently, but it is always worth 
while to call attention to it in order to jack up those who are still hanging 
outside. 
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As already stated (see p. :21T), the Federation package differential 
schedule effective April 1. was sent out by the secretary of the 

Federation on March 11)24. 

Charles T. Olson, chairman of the committee on package dif¬ 
ferentials. made the following report at the Federation meeting held 
April 24, 1924: 

Ajn't'cable with the recommendations of your Committee on Packaire Differ¬ 
entials. two corn'cted Schedules liave lunm issued since the Semi-Annual 
Meetin" in October. 102.*?—viz.: January 2nd and April 1st. 102-1. 

These corrections were necessary to afford full protection in the Differ¬ 
ential Schedules fr>r the Millers. 

Resj^ctfull.v submitted on behalf of the Committee on I’ackaae Differ¬ 
entials. 


On June 14. 1924. P^dwin M. Colton, of Colton Brothers Co.. Belle- 
fontaine. Ohio, and also president of the Ohio Millers State Associa¬ 
tion. wrote to A. P. Husband, secretary of the Millers National 
I'ederation. regarding package differentials and sectional associa¬ 
tions. as follows: 


After atten«lin.£: the meeting of the As.socialion secretaries in St. Louis last 
week. yi»u umbuibtedly uudersiand that there is no intention to attempt to 
discredit the Federation in any way. At least that is the report jtiven me by 
Mr. Tanner. 

I believe that the Secretaries are riadit in one Ihinj;. that is. that the Federa¬ 
tion must keep in close touch with them to irain tin* supi)orl of the mills not 
affiliated with the Federation. 

As an instance the packaite differential .'^hoet is <»ne of the very important 
steps forward, <lue to the labors of the Federation. This irri»und must net be 
lost, and it would be a catastrophe to have the packajre din't^rential ;ro into the 
discard. These slu'cts should b(* distributed to every mill in the country, 
and it can Ix'st be done Ihrouah the secridaries or th.e mills who do net belenji 
to the Federation. No doubt th(*s(‘ thin.irs are all contemidaled in .vonr plans, 
but from your former letter I took it that you expected .some litile opposition 
from the meetinir. Our executive committee warned Tanner that there was 
to be no effort on his i)art directed towards discreditin.:: the work of the 
Federation, nor towards another association. 

Our committee is entirely willing to i>ermit the Fcxleration to jro forward 
in their plans, so lonjr as they do not find their work directed entirel.v towards 
the northwestern and southwestern millers. I see no reason for fearin.a any 
chanjre in the policy of the Federation in this resi>ect. and feel confident that 
our entire membership is behind your work in every dei>artment. 

I think, too. that it will be wise to continue your visits to the state as- 
s<K?iation meetings as you have done in the past. I am sure a cordial invita¬ 
tion will be extende<l to you from our association on those occasions. 

The Mr. Tanner referred to was secretary of the Ohio Millers 
State Association. 

In his report made at the October 8, 1924, meeting of the federa¬ 
tion. A. P. Husband, secretary, referred to package differentials as 
follows: 


There has been no chanjte in the Package Differential Schedule since our 
last report, the schedule of April 1. 1024 boinjr still in effect. We have reason 
to believe the Federation l^icka.ite Differentials are now recoftnized as standard 
by the trade, and are quite .generally observed. We arc pleasid to report a 
continued increasing: demand for copies of the Package Differential iSchedule, 
18.000 copies having: been distributed when the present schedule was made 
effective. 


Section 8. Code of ethics of millers’ national federation. 

As a culmination to the activities described in the preceding sec¬ 
tions of this chapter, the Millers’ National Federation began to 
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formulate a so-called code of ethics in December, 1924, this code 
being adopted in April, 1925.^ 

On December 16, 1924, A. P. Husband, secretary of the Millers’ 
Xational Federation, sent the following form letter to about 75 repre¬ 
sentative millers: 

since September 4th. rresu’ent Anderson and the writer have leet v/ith 
twenty-seven .groups of millers. At each of these nieetin.gs, followin.g an address 
by l*re'jident Anderson, there was a general di.seussion of uiillhig condiiions in 
re.spoii.^e to re(iue.sts l.y Mr. Arideix)n th.at millers indicate the most important 
activities that the Federation could ta.ke up looking to a .general improvement in 
milling condition.s. 

Witlnait exception a higher .standard of business ethic.s and “outlawing” of 
uncommercial practices in the industry were emphasized as the most imiK)rlant 
factors in bringing about needed reforms in the industry: it was pointed out 
many times that indulgence in uncommercial practices was respo!isn)lo for the 
lack of confidence in each other that seems to be a ch.aracteristic of millers 
everywhere we visited. 

Memoranda were made of each of the practices which millers desired elimi- 
nate<l. and if a.gre<*ment can be reached by any considerable number of units 
throughout the country that these practices shoubl In* “outlawed.” they will be 
published by tlie Federation as undesirable, uncommercial or unethical i>rac?- 
tices. and millers will be urged to eliminate them from the milling biisine.ss. 

The Federation .should, and does, .stand for the higliest type of business ethic.s. 
and your Officers are extremely anxious that this list lx* ]);iblished .at as e.irly 
a date as iwssible. I’lease look over the att<ached copy and give us your views; 
if there are other practices th.at .should be “outlawed.” please indicate these in 
your reply. Please confer with other millers in yo\ir territory c.nd let your 
reply rellect their views as well as your own. 

This letter .and the attached list is being mailed to seventy-five'repre.senlative 
millers throughout the United Sta.tes. It should be distinctly understood that 
the practices listed herewith, and our propo.sal regarding them, do not represent 
a fivil or arbitrary conclusion on our part: they are submit ted as something 
“ to .shoot at.” and we hope our replies will indicate a crystailizatioii of opiniou 
on the part of thos(‘ a<ldressed as to all or .some of the practices referred to. 
Please consider them accordingly. It is nntJerstood, of course, that neither this 
letter nor attached list is to he puhlished at this time. ' 

The li.st referred to in the above letter wa.s a.s follows: 

[Not for publication.] i 

XATIO.XAT. FK!'KItATiON 

PiioposKi) U.\C'OMM!-:i:c !.\i. .v?'!) Fnxtiitcai. Pii.\C': i( i:s th.\t Siiould uk “ Out- 

i .w. Ki) ” i:v Fr.oi K .Mri.LKijs 


I Sale< of f!<>ur for .-Idpmc)!: IkwoikI PO <l,ays from dale of oivler. 

2. Cuarantceing Hoar i)rices ag.ainst declliie. 

(”o’:s:.g’iiug Hour rtialcr any coa<litious. 

4. Selling Hour r>i: open a».count, or on " .••ct-e'plaiice ” b.asis, (the latter 
practice is a sitbterfugc for selling on oiien accon-d i. 

.■>. Selling Hour on ihe basis of bids ra:iicr liian naming prlct' at hc-me 
olficc and maintaining i*^. 

G. I*ermitting sal(*smen or brokers to mr.ke sales at former prices, after 
an advance. 

7. F.ailure to observe* .‘-rrictly the federatio!* package* dirferentials, 

s. Failure to collect carrying charges. 

b. Offering so-called “ prcmitims ” as an inducement to buyers. 

10. Th.e practice of offering Hour at reduced prices ii; a specifit'd territory 
on a given day: this pradice is commonly known as “bargain day” sale.s. 


* The atrenipf of tin* aortliwesUTn millers to evork out a code of ethics through Mr. 
George Livingston, of the Invingst<‘n Hconomic .Service. Minneapolis. Minn., in December, 
10 - 4 . already Ixeii «I<->crihed. (See pp. -07 to I'lO. i 
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11. Reco^ition of “ gossip ” relayed to the mill by salesmen, brokers, etc., 
as to what other mills are doinj;. and nu‘eti!i?: prices and terms so reported 
without conhrmin.c: them from the mill acci:se<l. 

12. The practice of salesmen or brokers (-arryinj; “ vest pocket orders 
either tho.se to be entered upon notification of advance in price or tliose rep- 
resentin;; the buyer’s basis of price, to be entered when the market declines 
will iK-'rmit. 

On Docomber *2:^. 1924. Sydney Anderson, president of the Millers' 
National Federation, sent a circailar letter to members of the execu¬ 
tive committee reading, in part, as follows: 

Th'*re are c(‘rt:jin ])ractices which are reco:rni/C(Ml by a considerable majority 
of the trade as demoralizin.ir market conditions, tendinj: to secure temporary 
or ]K*rmancnt unfair .adviintaircs i«» imlividiuil mills or ])ortions of the trade 
which tend to (U‘ceiv(‘ the i)urchaser or to brin.::: the industry .irenerally into 
b.'id repute. It should I'c ]M)ssible to obtain an :i;;reement amont: the trade as 
to what tho.<5e i>r;n-tices are and their adherence* to a policy of restraint in 
usin.it them. In order to m.ake a iie.ainniii'j: on this matter. Mr. Husband ami I 
have* worked <*ut a list of ])ractices which have* conn* to our attention and 
which We* bclie*vc slnuild be co:i-Ide) *'fl in rlii'; e-nnnc<-tion. This li<l wc hav<* 
submitteel to a laritc* nuiube*:* (*f mills for suaue*stio!is ami e-ritiedsm. after 
whie-h the* list will be* e>Me*ndcd. curl .•jib*;!. (*r nnuliiictl in :jccord;ine'e* with the 
suirire'stions re*ce*ivt'd ;tnd ;in <.*ffort made* to secure ae*tion by the* fe*de'ration 
elelinite'ly outlawing the*se pra(.*ti<*e‘s. ami tee set uj) mm-hinery which will so 
f;ir as possible e>bvi;ite their use in the* traele*. 

A ])artial list of the prae-tk-i-s wliich should be* e-onside*red in this conm*ction 
is as feellows: 

FIh* circular letter then quotes the list of ])ractices L^iveu above and 
continues: 

When wo have .se*cure*<l tlie re*a<-tion of the mills to wirom this li'^t of 
pnictie'e*s h:is lH*en .submitte*d .-nnl the*ir rt*}>lie*s have b»*en iabul.*ne*d and eon- 
sidereel. it is alto;:ether like*ly that we may liml it m*e-e*ssary to atte*mpr to 
ceuicentrate* our efforts to e.btain the* i*onse*nt and aelherence of tin* traele to a 
])oliey e*liminatini: a relativel.v small munher e.f tin* prae*iiee‘s. In e»iher words, 
the* wise* ]>re>e*e*elure* woulei be to .see'ure the ade)ptio]i e)! a policy eliminatin.;; 
these i)raetie*es erne or two at a time. 

More titan 50 letters in r(*ply to Se‘-reiary Ilu.-band’s letter of 
December 10, 1924. reLrardinir the list of practices we:’e received by the 
federation, but Mr. Hu.'^band and Mr. Ander.son refused to permit 
an aiient of the commission to examine tliem. 

The minutes of a meetiiiL^ of the executive committee of the Millers’ 
National Federation, held in (^hicairo on January 21. 1925, rea<l in 
part a.s follows: 

The committet* took up for consideration the rei><')rt submitted by I’resident 
Anderson to members (*f executive committee (and to directors) under date 
of December 22, 1024. and the (piostions submitted by Mr. Ander.son in his 
letter of transmittal of same date. The committee discus.sed at len.:;th the list 
of uncommercial practices submitted to a list of 70 millers, and the di;;est 
of replies received on this subject from 5.3 of those addres.sed. 

The (luestions discus.sed. and tlie conclusions reached on same, follow: 


Memouanda Kel.\tive to Questions i^unMiTTEo in Connection with Letter 

OF Transmittal in Report of Deckmrer 22 


1. What can be done to nnntmizr Ihc continuous tendency to overproduction 
resultiny fr&m excess capacityf 

Consideration to be jtiven in connection with this item of educational 
propaganda looking to the basing of cost on normal oiieratiou of mill instead 
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of total capacity or expected output for the purpose of maintaining higher 
level of asking prices, Con.sideration also to be given to the general practice 
of consigning and dumping as affected by overproduction, 

2, What action, if any, can the industry take to meet the tendency to con¬ 
centrate buying power through combinations of bakers, retail grocers, chain 
stores, etef 

Question should have consideration, but the executive committee is under 
the opinion that definite activities looking to meeting consolidated buying 
not feasible at this time. Education projiaganda to be undertaken with a 
view of developing opinion of the trade as to possible means of meeting 
con.<oli(Iated buying. 

S, Can the indmtry go on the basis of fixed prices established at the home 
office of the mill? 

Committee .seems to be of the opinion that it is desirable to promote the 
general practice of making firm practices established at the mill, but that this 
practice is not suflBciently common in the industry as yet to justify attempt 
to secure adoption of this as a general policy. 

Jf, Can we .secure a general agreement that certain practices' indulged in by 
the trade arc uncomyncrciol and unethical and tend to destroy equality of 
competition, and an agreement to a policy of outlaioing these practices and 
methods in the industry? 

Executive committee approves. 

J. Is it possible and desirable to v'ork out and apply a uniform system or 
sj/stems rif arcouniing as a basis of exchange of information' between mills 
and milli7ig sections? 

Executive committee approved, and instructed officers to proceed with work. 

a. Is it possihh' to agrer ufion and establish an absolute limit upon the 
pci'iod of forward sales to be observed in the industry? 

Committee is of the opinion that limitation upon forward sales is desirable 
but this can not be effected except in the case of family flour at present. See 
inemonindum on No, 1. Unethical Practices. 

7. What can he done to lessen the differentials existing in prices made to 
or secured by different classes of buyers and to bring these differentials into 
closer accord v:ith the actual differences in the cost of production and sales 
involved? 

No action. (Mr. Mennel suggested that the same conversion cost be ap¬ 
plied on sales of all characters, regardless of expense in securing them.) 

Can the federation do more than it has been doing to extend our foreign 
trade in flour and to improve the conditions under %chich the export flour busi¬ 
ness is carried on? 

Committee is of the opinion that general investigation of foreign trade in 
flour would not result in development of any facts which are not now avail¬ 
able to the industry as a whole, but that an inquiry directed toward the 
ascertainment and removal of discrimination against American exporters 
resulting from treaties with foreign nations or from the policies applicable in 
transportation might produce results of benefit. (Mr. Mennel suggested relief 
from income tax on export sales would be helpful.) 

9. Should the federation employ a chemist to obtain and assemble data 
necessary in dealing with Federal and State authorities eoncerned with the 
establLsIwicnt of stayidards for flour and feed and to make rules and regular 
tion3 under which interstate and intrastate shipments of these commodities 
arc made? 

Executive committee authorizes the employment of a chemist or other person 
to work on propaganda in connection with standards on feeds and the employ¬ 
ment of existing agencies for working in connection with the chemistry on 
flour at the discretion of Mr. Anderson and Mr. Husband. 

JO, What call be done to meet propaganda unfavorable to white flour and 
bread? 

Committee authorized expenditures of a sum not exceeding .$5,000 in the em¬ 
ployment of a person to engage in general propaganda work in connection with 
white bread, at the discretion of Mr. Anderson and Mr. Husband. (This fol¬ 
lowed report by Mr. Anderson of his conference with Mr. Ivy Lee on question 
of publicity.) 
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MEMORANDA ON UNETHICAL PRACTICES 


/. Sales of flour for shipment heuond GO days from date of order. 

Sales of flour to jobl)ers or retailers—that is. family trade—to be for a i)eriod 
not lonjier than 60 days, with one extension of .'50 days. No limitation on sales 
to bakers. 

(iuaranteeiyifj flour prices agaitist decline. 

A.i:reed to without chanjre. 

d. Consigning flour, under any conditions. 

Ajrreed to with the understanding: that consijminent means shipment to the 
buyer wliere title passes without restriction or limitation on the part of the 
seller as to the price at which flour is to be sold by the buyer, 

.'i. Selling pour on opeyi account, or oyi "acceptance" basis. {The latter jtrac- 
tice is a subterfuge for selling on open aecouyit.) 

Xo ajrreement. 

r>. Selling fhtur oyi the basis of bids, rather than, yiayyiiyig price at hoyne office 
and ynaintaining it. 

To 1)0 n'drafted on the basis of prohibitiniL: a solicitation of offers below mill 
limits. 

G. Pcnyiitting salcsyyien or brokers to make sales at former prices, after an 
ad ranee. 

Attreed to. Mr. r.ell .sua;:ests modify to provide prices .<hall bo offee-tive at 
thi‘ close of the day on which notilication of advance is made. 

7. Failure to observe strictly the fcdcratioyi package diffcreyitials. 

Ajrret'd to. 

.S. Failure to collect carrying chay'ges. 

Aiirn'ed in ]»rinciple but to be redrafted on the basis of mills usins their 
best elTorts to secure carryinc: char'j:es in all cas<‘s. 

!l. Offi^ring so-called " prcyyiiuyns" as ayi iyiduceyyient to buyers. 

A^treed to. 

10. The itvaetice of offering flour at reduced prices in a syeciped t'-rritf/ny 
oyi a given day; this practice is eommoyily knoicyi as " bargahoday " sales. 

A*.;n‘ed to. 

11. Reeogyiition of "gossip" relayed to the tnill by salesyyien. brokers, etc., 
as to i>'hat other ynills are doing, and yneeting prices ayid teryns so reported 
without eanpryning theyyi fy'oyn the mill accused. 

Xo discussion. 


12. The practice of salesyyien or brokers cary'ying vcst-jnycket orders:’^ 
either thf/si' to be entered upon notipcation of advance i-n price, or those, 
rcpresentiyig the bur/er's basis of price to be cyitercd when yyiarket dceliyies 
will permit. 

KeL^arded by the cornmitteo as impractical of enforcement and practice un¬ 
desirable. 

In connection with work of establi.shiim a uniform cost-accountinir .system. 
Mr. Anderson stated that he fav<^red appointin.i; a committee of mill maua.irers 
and mill accountants, invite them to mivt for preliminary discussion as to 
wh.at data it was m'cessary to secure: to have them then secun* .sUcli data 
and at a later mectin.ir .adopt a definite plan; in the meantime endeavor to 
.secure a comiH*teni man to supervise the task. 

Ml', r.ell called attmilion to necessity of considerinir a “normal" output 
as basis for computation, statin.ir that uniform accountinjr and uniform proc- 
tic(“ in tin* industry were necessary to interpretation of com])etition. 

The committee instructtal President Anderson, at his discretion, to arrantre 
for establishiie.r an office in Washin.irton. with necessary clerk, the exix‘n.se to 
Ik? approximately .i=6.(KK) per year. 

Mr. P>ell offered several suircestions as follows, as repre.sentinjc the sen.se 
of the committee: 

That short-time contracts for flour are desirable, and every effect should be 
mad(‘ to spretid this fact throufth re.irional directors. 

That under certain conditions it was futile to try and get compliance with 
this on hard-wheat Hours (bakery trade).. 

That fairl.v short time contracts could lie .secure<l on family trade. 

That mills should limit to short-time contracts jobbers who sold to retailers 
and small bakers, to prevent demoralizim; resales. 

That giiar.-intt'eing price against declines was a vicious practice. 

Xo definite action taken. 
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In a bulletin dated January 23, 1925, A. P. Husband, secretary, 
in describing the executive cominitlee meeting of January 21, stated: 

A code of ethics is in process of development. This will'be an imiwrtant 
subject for discussion aud action at the annual meeting in April. 

The following ‘‘ Code of Ethics and Business Practices ” was 
adopted by the Millers’ National Federation at the annual meeting, 
Chicago, Ill., April 16, 1925. 

Resolved, That in compliance with the program of the United States De¬ 
partment of Commerce for the elimination of waste in distribution and for 
adoption of simplilied business i)ractices and uniformity of method and forms; 
to promote e(iiiality of comi)etition and facility in interpreting such com¬ 
petition ; to eliminate unsound, unbusinesslike and unethical practices; and 
to promote the highest standard of business ethics and conduct, the Millers* 
National Federation has adopted and urges the adherence of its members 
to the following: 

CODE OF ETHICS AND lU'SINESS PRACTICES 

1. We will strive to maintain the highest excellence in quality, merchandis¬ 
ing service, and business practice in order that we may have respect for 
our products and that others may respect them. We will deal honorably 
with our competitors, our customers, and the public and we will refrain from 
any action, method, or practice which if indulged in by a competitor we would 
regard as unethical, unsound, or unbusinesslike. 

2. Sales of dour should be made for delivery within not to exceed 60 days. 

3. Price of dour or other mill products shall not be guaranteed against 
decline. 

4. Flour and other mill products shall not be consigned. , (Consignment 
means delivery* by shipper to customer, agent, or broker for sale at a future 
time at an undetermined ])rice.) 

5. All carload sales should be made on sight draft or arrival draft terms. 

G. All sales shall be subject to condrmation at the home odice or duly au¬ 
thorized branch odice of the mill. 

7. Millers’ National Federation package differentials shall be strictl.v 
observed. 

8. Charges shall be assessed and collected from the buyer in all cases 
where shipping directions are not received within contract time, at the rate 
of one-third cent per barrel i>er day for dour aud 1 cent per ton per day 
for feed. 

9. Millers’ National Federation uniform sc'''s contract should be used in 
all cases. 

10. Millers shall not give rebates, premiums, do.^ tions, or subsidies in the 

merchandising of their products. ^ 

11. There shall be no so-called bargain day -..es. 

12. It is recommended that mills issue a fair list price and adliere strictly 
to it. Revision should be made only when there has been sufficient change 
in costs of production to justify it. 

13. After prices have been advanced, no sale shall be accepted at previous 
prices. 

14. It is recommended that sales prices redect cost plus a profit, based on 
the cost of replacement of raw material and a cost of operation and sales 
redecting the normal average capacity actually oi>erated by the industry, not 
exceeding 55 per cent. 

15. It is recommended that reports of unethicid and uncommercial practices 
of competitors be accepted with the utmost caution, and that no action be 
predicated thereon unless and until the authenticity of such reports is con¬ 
firmed by inquiry from the competitor or competitors involved. 

The interpretation and adherence to this code by millers is within the 
conscience and good faith of eacli miller, but the federation urges that the 
essence and value of the code lies in voluntary and universal adoption of 
and adherence to its principles at all times and under all circumstances. 

The above Code of Ethics ” must be considered in the light of 
the activities preceding its adoption, as already described in this 
chapter. 
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What has been the effect of the adoption of this ‘‘ Code ” has not 
been learned, because the commission has no direct information 
as to the profits of milling companies since the year ending in 1924, 
nor as to competitive conditions since the meeting of the lederation 
in April, 1925, when the code was adopted. 

However, the evidence of milling company and association officers 
and employees, as set forth in this chapter, indicates clearly that if 
the provisions of the code are generally observed, competition must 
be restricted, and an artificial minimum price established for the sale 
of dour. 

For example, the necessary tendency of paragraph numbered 14 
is to arrive at arbitrary and virtually uniform minimum selling 
prices for the various milling companies. The tendency of para¬ 
graphs 2 to 13, inclusive, is to prevent any competition in the terms 
of sale and delivery. And })aragraph 15 forms the keystone by 
providing the machinery and method for enforcing ail of tlie ]'>rece(l- 
ing paragraphs of the code through excliange of information on 
** reports of unethical and uncommercial ])ractices of competitors,’' 
a system already in widesi)read u.se since the meeting of the Millers’ 
Xational FederationDf October 12, 1923. 

Although the commission has no direct evidence from milling 
companies or associations as to the results attained through the code 
of ethics, the effectiveness of the code, about 10 months after its 
adoption, is indicated by the following editorial appearing in the 
Modern Miller, a trade journal, in the issue of Februarv 13, 1920: 


CODB OF CTIIICS WORKING 


There evtTv evidence <'f the sound irood tliat has (h'vidopod since the 
adoption of the “ Code of Etliies ” hy the Millers* Xational Federation. The 
sellinj: below cost to hear the wheels hum has almost di.<appeared as an abuse 
that was underminini; the industry. Flour camp.aiitns to irain customers :it 
temiK)rary cut prices are n(>t lu>ard of. Selliir.; terms and methods are on a 
much .Mmnder basis and acts <*f unfair aj::4:ression and reprisal are distinctly 
less. 

It is not expected where competition is keen that all bad practices can be 
eliminated forthwith, but it is the observation of the Modern Miller that a 
wonderful stride in the direction of ethics and marketin'.; sanity has beim 
accomplished. 

This is workin,? in a most salutary way and the irood effects are bound to be 
felt by the industry. With any normal return of export trade, much of the 
troubles of the industry are behind us. The “ Code of Ethics *' is workinj;. 
Do your part! 

317 Exhibit C—Affidavit No. 1 of John Knox Ai'nold 

Filed :Mav 18. 192G 

[From the Northwestern Miller. October 2S. ll)2o, pajte .*211 (editorial)] 


F.ICTORS OF rUICE .MAKING 

In considering plans for establishing a uniform system of ac¬ 
counting and cost finding for millers, the new controllers' counsel 
may well give much attention to those factors of price making which 
are administrative rather than strictly within the province of ac- 
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counting. In this present era of reckless competition among millers 
not nearly so much of the difficulty is due to faulty arithmetic as 
to unsound application of figures which maiy be in themselves 
entirely correct. 

Outstandin<r amonff these is the general tendency to’disregard the 
subnormal return from lower grades of flour and to reckon patent 
costs on some established arbitrary rather than with pro})er regard 
for the current instability in clear j)rices. In instances short patent 
prices are (pioted twenty to thirty cents above the straight basis, 
although, with first clears selling at a discount of a dollar to a dollar 

V V 

and a quarter a barrel, the actual ])atent cost may be not less than 
fifty cents per barrel over one hundred per cent basi.s. 

Hardly less imj^ortant in its effect on returns to the miller is the 
increasing disposition to effect flour sales by making heavy dis¬ 
counts on ac('om})anying shij)meius of feed. In some trade fields 
bran and heavy feeds are being (juoted in assorted carloads with 
flour at })rices well under those readily obtainable for the same feed 
in hundred- to thousand-ton lots. Discounted offal prices are simply 
use<I to give a bonus to the customer. 

In the larger baking trade sack allowances are being resorted to 
as an instrument for cutting })rices. While the standard differen¬ 
tials pi-ovides for an allowance of twenty cents per barrel where 
flour is sold basis cottons and shii)])e(l in buyer’s sacks, actual prac¬ 
tice is lai’geiv discarding this item from the schedule, and allowances 
« • » _ 

of thirty to thirtv-live cents aiv being currently made. The effect 
is, of course, merely to cut the price. 

31S It is a ({uesiion of the insidious and creei)ing character of 
these infractions of sound method does not render them more 
damaging to milling than outright and open cutting of i)rices below 
the level of cost. A (quotation so cheaj) that it does not. return con¬ 
version cost is a recognizable thing. The miller who makes it knows 
what he is doing, and the competitor who meets it on contest can face 
his opposition in the open. It has, at least, the virtue of frankness. 

In striving to adjust themselves to a gross conversion return of 
twenty to thirty ccmts ])er barrel less than last year, many milling 
concerns are seeking to economize in their production costs. Tliis is, 
in itself, wholesome. But many of these same millers mav well con- 
sider the virtue of economy through checking sales waste.. The three 
cents })er barrel saved by stopping a leak in sales methods rings 
just as truly in the till as the three cents saved in operating or admin¬ 
istration account. 

False application of correct figures tricks of undermining prices, 
discounts, allowances, and the whole multitude of bad sales practices 
are the worm borers always ready to attack. Unless stayed by 
vigorous measures, thev are certain finally to reach the heart of the 
business tree, which is its balance sheet. 
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(From the Northwestern Miller, November 25, 1925, page 749 (editorial)] 

A LONG STEP FORWARD 


The Millers’ Xational Federation, at its meeting last week, 
formally indorsed the work of the controllers’ counsel and recom¬ 
mended adoption of the new system of accounting and cost keeping 


! 
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presented bv that body. It is jdanned to follow this formal act 
of ado])tion by installinir the system in a number of mills by way of 
a laboratory test of its {)rac‘ticai application. Witii such chanires and 
amendments as are. by this e.xperimeiit, found desirable it will then 
be recommended to all millers. 

In a ireneral way the new system of accountin<r and cost determina¬ 
tion follows the ])ractice already in use in mill ofhces where study 
and attention to detail have resulted in the establishment of sound 
methods. It is, on the whole, not so much a new sy.^tem as it is a 
codification of what is best in those alreaily in use. Ditferences 
are largely in detail, save for the one major recommendation that 
interest on capital investment shall be included in production costs, 
a ])ractice not now followed by more than a few millers. 

How far the industry can be advanced in its morale and in sound 
ailministration of its units by uniformity in cost determination de¬ 
pends. like every other trade movement, upon the rank and tile of 
millers themselves, rndoubtedlv a vi‘rv lar^e amount of Hour 
now is sold at prices which reflect, not inaccuracy of cost findin<r, but 
inade(juacv in (dements of tlie (ost structure. Omission of safe- 
iruards airainst hazards and invisibles is a characteristic of present 
methods, j^articularly in the reckonin<r of ])rices to be a})plied to 
volume buyers. 

It is not the pur])ose of the new proposals to encouraire cost pad- 
din<r. but rather to build up general recoirnition of the importance of 

factors now too little reirarded. This has been successfullv done in 

» • 

other industries. It will ])robably be more difficult in flour milling 
because of the wide diffusion of production and the ^reat variation 
in the size and operatinir conditions of units of the industry. Yet it 
can be done here as elsewhere, and its accomplishment will mean 
much for the future prosjx'rity of the trade. 


:V2() 


[From M<Kh*rn Owmlx-r 12, 11)2.". 21] 


I'NIFOUM COST ACCOI NTINC 


Wasiiix(;t<)N. D. C.. Dec. 10. —Trial installations of the unifoi-m 
cost and accountin<r system for the millinir industry, approved by 
the controllers* council of the federation and adopted at its recent 
meetinir at Chicago, in November, was set uj) in a number of mills 
beirinnintr Dec. 7. Mills in which trial in.stallations are set up will 
be visited from time to time as occasion re(iuires, in order to iron out 
any difficulties which niiirht arise in connection with its actual oper¬ 
ation. The installations will be made as a federation service with¬ 
out charire to the mills. 

The held work will be done by H. II. Hanneman. under the super¬ 
vision of Stevenson. Harrison t'c Jordon, the hrm of business emri- 


neers who made the ori<iinal investigation of the accountinir systems 
now used in the mills, and who ]>repared the uniform cost and 
accountinir system recently adoptecl. Mr. Hanneman has been in 
accountinir work for about hfteen vears and for virtually all of that 

^ * V 

time has been enpiired in mill accounting. Durin" the past year 
he was connected with the Livinirston Service, of Minneapolis, and 
durin”* that time made an investigation of accounting procedure 
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and a survey of actual costs in a number of northwestern mills. !Mr. 
Hanneman therefore brinjzs to this work not only a long experience 
in mill accounting, but also the experience and knowledge gained 
from the survey which he made of accounting j^rocedure and costs 
in northwestern and other mills for the Livingston Service. 

'It is desirable that as many installations of the .system be set uj) 
during the next few months as possible, in order that the ])ractical 
operation and administrative value of the system may be detei*mined 
in advance of its general adoption. Members of the federation who 
desire to have the system installed are recpiested to notify Mr, A. P. 
Hu.sband, secretary of the federation, at his office in Chicago. 
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fl-'rom M*>(l»'rn Miller. .Taiaiary 2.*'.. 1020. pa;;** 22] 


SOT'TUKKX ILLINOIS MTLI.KKS' 


ASSOC'I.XTION 


n< )LI) I AN N U AI. M KETl NO 


Eradication of garlicky’ wheat in .southern Illinois to be carried on 
for five years—Federation uniform cost accounting system ex¬ 
plained to Illinois millers by A. P. Husband 


SrAi’.TA, III., Jan. 21.—The fortieth semiannual meeting of the 
Southern Illinois Millers’ Association was held in tlie Mis.souri 
Athletic As.sociation in St. Louis on Wedne.sday with President 
W. Baltz presiding. 

* * * * * :i£ * 


A. P. Husband makes address 


In addressing the meeting A. P. Husband, .secretary of the Millers’ 
National P'ederation. referred at length to the uniform cost-account¬ 
ing system which was adopted by the federation at its semiannual 
meeting at Chicago Xov. 19. lie reviewed briefly the conditions 
which convinced federation officers that the diversity of cost-account¬ 


ing methods in the milling industry was re.sponsible for much of 
the demoralization that exi.sted in the industiy. and stated that the 
federation at the last annual meeting had authorized a survey of 
the cost-accounting systems now in use by mills throughout the 
country. Stevenson. Harri.son iJc Jordan, busine.ss engineers. New 
York Citv, had made such a survey under the direction of the federa- 
tion's officers, and using the data thus secured had drafted,a uniform 
cost-accounting system, which had been considered and revi.sed in 
.«ome particulars by the controllers' council of the federation at a 
three-daV conference during October. The controllers’ council rec- 
ommended to the directors that the system, as revised, be approved, 
and at a joint meeting of the directors and executive committee of 
the federation held on Nov. 18 that body discussed the system and 
recommended its adoption by the federation. 


Principles of cost accounting 


The federation, at its semiannual meeting on Nov. 19, discussed the 
general principles recommended in the cost-accounting system and 
adopted it. It thus becomes the Millers’ National Federation 
322 uniform cost-accounting system. He stated that the^e general 
principles were as follows: (1) Complete separation of the 
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"rain and millin" departments: (2) an increased deduction from 
anticipated returns for otfals and clears in fi^irin" costs; the rec¬ 
ommendation carried in the cost-accoiintin«r svstem is for a deduc- 

1 « 

tion of ^'2 per ton on feeds and 40c per bbl. on clears. usin<r the mar¬ 
ket price or anticipated price, whichever is the lower: (^1) to set up 
a budiret of predetermined costs and work toward it; (4) use bO per 
cent operation as the basis for ti"urin" cost: (o) include depreciation 
as a cost factoi- and niak(‘ depreciation in all mills as uniform as 
}>ossil)le: ((>) include interest on investment as a cost item: (7) use 
a uniform cost card, carrviii" the same items and handled in a 
uniform maiiiuu': (^) monthly closiii" of accounts and takinir otf 
a monthly statement as a iruide. 

Mr. Husband t‘.\'plain(*d that the cost accounliiiir system was 
ap})licahi(‘ to small as W(*li as to lar^e mills and that (lu* manual 
and forms were divided into two parts: I^irt 1 would enable a 
small miller to apj'ly the systian without dii]i<-idty and "Ive iiini 
the information he neediMl for his "uidance. while Part II "ave in- 
structions and forms whic-h would enable the larger mills to adopt 
the system and secure detail information of their o[)erations to any 
extent. 

Advantaires of the svstem 


Amonir the advantair«*s of sucli a system Mr*. IIu‘'i)and pointed 
out that it would enable a milhu’ to compai'e the perfoi'inance of 
his mill with that of other mills, as it was proposed to inau"ural(i 
a simj)le syst<‘m of repoi’tiii" on costs of op(*ration to a central 
ollice, and to fui*nish coi)ies of the data thus assembled to the mills 
re])ortin". without of course di.sclosinir the identity of anv mill. 

II (* stated that tlu* directors and exe<*utive committi‘e had decided 
that distribution of the manual and forms was to be conlin(‘d to 
members of the ^'deration ami that arraiiLmments had been made 
for the installation of the cost accountinir system in the mills of 
imanbers as pai’t of the federation service, without additional cost 
to the mill over the i)ayment of rc^irular dues, d'he same service 

will b(‘ extended to mills who mav become members of the federa- 

* 

tion. A number of members have already reejuested that the system 
be installed in their mills and these installations are bein" made as 
rapidly as possible. 

Mr. Husband informed the meetin" that while the uniform cost 
aci'ountiiiir system was the most important activity the feder- 
^’>2-') at ion had ever undertaken, and was the principal subject now 
under consideration by its officers, there had been no let-up 
in other activities which the federation had been carrviu" on. He 
referred to the fact that it now re({uired 20.000 copies of the package 
dilhu’ential schedules to meet tlie demand each time there was a 
revision, and said while there were occasional cases where they 
wei'e disregarded the federation package ditferential .schedule was 
quite generally observed. 


324 


[From Modern Miller. April 24 , 1926, pages 20, 21] 


Chic.\c;o. III., April 23.—The Millers’ National Federation held its 
twenty-fourth annual convention in the Edgewater Beach Hotel 
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April 22 and 23. The meeting was well attended, and many prob¬ 
lems which confront the milling industry were discussed and remedies 


suggested. 


* 




* 


COST AC'COl’NTINC, SYSTEM 

Cliarlcs K. Stevcnxuu of Stevenson. Harrison t'i Jordan, of New 
York, who has had t-harL^t* of the formulation and securing of a uni- 
form accounting sv>iem for the miiiing industi-v under the diroc- 
tioii of the controllers* councii of the federation, explained the 
methods under which the work has been carried on so far and the 
results obtained. 

Mr. Stevenson i)resented a number of proposed amendments to 
the federation cost ;u-counting manual wliich have been ap})roved 
by the controllers* council. He stated further amendments would be 
suggested from time to time as found necessarv. In conclusion he 
.‘Stated that the principal points to be considered are: Separation, 
of the grain business from the milling business: that the individual 
miller come to the realization not to attempt to run the mill more 
than the average time the industry warrants, which he believes 
should be ")5 per cent of capacity the coming crop season, and the 
development of the thought on cost of production in ordth* to realize 
an adequate return on investment. 


PROPOSED AMENDMENTS TO COST ACCUUNTINO MANUAL 

The proposed amendment to Millers* Xational Federation cost 
accounting manual are as follows: 


Amendment Xo. 1 

Fixed charges: It is suggested that the fixed charges—namely,, 
ta.xes, insurance, depreciation, and interest on investment—on the 
elevator and mill buildings, machinery, and equipment be com¬ 
bined under tlie general heading of ** Fixed charges.* 

Amendment Xo. 2 


Building charges: It is suggested that the item of building 
charges as shown on Forms (^A and 6-B be eliminated. Build¬ 
ing charges is made up largely of fixed charges with a 
325 small additional item of current building supplies. Fixed 
charges on buildings should be combined with the fixed charges 
on machinery and equipment, and building supplies should be com¬ 
bined with operating supplies. 

Amendment Xo. 3 


Maintenance charges: It is proposed that maintenance charges 
as shown on Form 8 be eliminated as a separate classification of costs. 
The item of fixed charges will be combined with the general fixed 


26177—27-9 
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c-harL^c's on huiidinirs ami machinery. Re})air> and .supplies will be 
combined with operating repairs and .<iipj)lies. Maintenance labor 
will be shown, as a separate item on Form Xo. 1. 

Amendment Xo. 4 

Supplies and repairs: It is sometimes difficult to di.stinguish be¬ 
tween siippl!(‘s and rt*pairs in classifvinir an item (jf outiro. especially 
in the smaller mili<. For ])urposes of comparison, then, it is thought 
wiser to eoniijine ‘.he i.miei’ Iik* genera.i head.iiig of "Supplies 
and repairs.** 

Amendmeiu Xo. “> 

Transferring wlieat to mill: 'i'he manual provides that the mill 
give th(‘ gj-:iin tie{>arinieiu memorandum orders covering the* wheat 
e(juivaleni of eac’n '.ale (»f iiour. In charg'Ug the wheat to the 
mill these memorandum orders were to be u.sed to establish the price 
of the wheat, so that it was necessary to connect llu* grain as de¬ 
livered with specinc Iiour sales. 

Xow in actual pi-.uaice it has been found that while .some mills can 
“earmark ** the wheat in this wav. manv mills can not readilv do so. 
It will be nece.ssary. then, to provide that the wheat be charged to the 
mill taking tin* memorandum orders in tin* se(juence of their 
bookings. 

d'his change aiiects the departmental prolit and loss accounts only 
in so far as closed transactions are concerned. It does not at all 
ali’ect the result obtained in tlie complete monthly profit or loss state- 
numt. in which all factors are "brought to market** as provided in 
the manual. 


:V2(y 


E.\rL\NATORY OF .\MENDMPINTS 


I .a si 
manual 


fall the controllers* council jiassed iijxm and endorsed the 
which outlines the federation's uniform cost-accounting 


svstem. 

* 

It was not thought that this manual would be the last word re¬ 
garding methods which would be found mo.^^t effective. On the con- 
ti-ary. it was e.\])ei-ted that in actual practice certain modifications 
would ])rove to be nece.'^sarv and desirable. Trial installations have 
now been ma<le in a number of representative plants, and these 
installations have indicated tliat certain amendments to the manual 
will facilitate the installation of the svstem. will considerablv reduce 

ft ft 

tile routine clerical work involved in maintaining it. and at the same 
time will in no way impair the value of the plan. 

4*he changes do not interfere with the fundamentals of the sy.stem. 
Thev merelv enable us to get desired re.sults in a simpler wav. More- 
over, they are all in the direction of accepted practice in the industry 
rather than awav from it. 

ft 


PROPOSED AMENDMENTS TO MANU.XL 

The manual provides for a complete separation of the grain de¬ 
partment from the mill, both as to the purchasing of the grain and 
as to the items of operating expenses. Xow the real point of this 
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provision was to establish the speculative profit or loss in the purchase 
of the ^rain. The separation of the p’ain department’s operating 
expenses was merely a secondary and relatively minor consideration. 

In actual practice it has been found very difficult to make a com¬ 
plete se])aration of grain-o])erating expenses. To do so requires, 
for instance, a knowledge of the amounts invested in plant and 
equipment by departments, and many mills lack this information. 
It has appeared to be wise then to combine the operating costs of 
the elevator and the mill, making the total a charge against the 
cost of the flour. 

This change does not at all affect the separation of the grain 
purchases from the milling activities. It is still provided that the 
grain department sell wheat to the mill at milling niixture prices 

based on the market as of the dav the flour sales are made. 

« 

327 We are tliiis still in a position to bring out the profit or loss 
in purchasing the wheat, as distinct rrom the profit or loss 

made in manufacturing and merchandising the flour. This was the 
real object of the departmentization. ^ 

In deciding to accept less than a complete separation of grain- 
department and mill-department operating expenses we make pos¬ 
sible a number of simplifications, and these are offered under the 
headings of amendments Nos. 1, 2, and 3. 

H. H. Hanneman, of the force of management engineers of Steven¬ 
son, Harrison c'c Jordan, who 1^ been doing much of the field 
work in the preparation of the cost-accounting system, described in 
detail the procedure under which the work is being carried on. 

328 j 1 fpdavit of John I ). MuUock 

Filed May 18,1926 

District of Columhia : 

John 1). iMulIock, being first tluly sworn, deposes and testifies as 
follows: ' 

My name is John D. Mullock. I reside in the city of AVashington, 
in the District of C'olumbia. I am an examiner of the Federal Trade 
Commission and have been so employed for more than seven years, 
principally on accounting work. 

I have read the affidavits of D. D. Davis. John Crosby, and James 
F. Bell filed in this suit. 

In March, 1925, I was assigned to that portion of the investiga¬ 
tion called for under Senate Resolution 163, adopted February 16, 
1924, whicli relates to the Hour-milling business, being assigned to 
this work largely on account of my previous experience in examining 
the accounts of numerous flour milling companies, including the 
Washburn-Croshy Co., and in jjreparing statements regarding their 
costs and profits, as a basis for report to be transmitted to the Senate 
in response to Senate Resolution No. 212 (67th Cong., 2d session) 
adopted January 18, 1922, which report on the wheat-floUr milling 
industry was forwarded to the Senate on May 16, 1924, and printed 
as Senate Document 130 (68th Cong., 1st session). The schedule or 
form of statement used in present inquiry into the flour-milling 
business, a copy of which is attached hereto marked “ Exhibit 1,” 
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was identical with respect to cost and profit items with that used in 
said previous inquiry, though some abbreviation was made with 
respect to additional items of information, not referred to in 
320 affidavits submitted by plaintiff in this proceeding. This 
statement, or schedule of questions, was sent to many flour 
milling companies in the present inquiry, including the Washburn- 
Crosby Co., and was returned by many of them fully answered, and 
without any complaint as to its arrangement, and in particular with¬ 
out any objection as to any of the items specifically criticized by 
the officers of the 'Waslibiirn-C'rosby ('o. in the affidavits presented 
in this case, namely, the affidavits of 1). I). Davis. John ('rosby, and 
James F. P>ell. Some companies jireferred to liave the Federal Trade 
Commission's examiners ])re]>are the statements from the books and 
records of the company, instead of doing it themselves, and so ad¬ 
vised the said commission. 

The 'Wasliburn-Cro.dA' C'o.. to whom a copy of the schedule 
marked ** Exhil/it 1 ** liad been sent, in March. 11)25, wrote the Federal 
Trade C'ommi.^sion on ^lay *21). Il-»*25. a letter permitting said com¬ 
mission's accountants to obtain the information re(juested without in 
any way complaining of the form of the said schedule, or of previous 
work of the same natiii-e done by th(‘ accountants of the commission in 
pre])aring statements published in the commission's report of May 
10. 11)24. already referred to. A copy of said letter is as follows: 

'\V.\siiiiri;N-Ci{osBv Com can y. 

(lOLI) MkDAL pRODt'OTS, 

K XI :c r rn’E O fi*i c es . 

Mhineapolfs. MhuK. Man 

F. T. C. Schedule =102 


Federal Trade Commi.ssiox. 

Mashfnntotu JK C . 

(Attention !Mr. Otis B. Johnson) 

(ientlemen: On April 2d we acknowledged receipt of your letter 
of March 23d recpiesting information from this company as directed 

bv Senate Resolution Xo. 103. 

% 

A review of the questionnaire and report with our Mr. Crosby on 
his return indicates an expenditure of time and expense in the prepa¬ 
ration of the report which seems to us to be rather more than we felt 
inclined to assume. 

The .same subject was up for consideration with the commission in 
Xovember. 11)22. at which time we wrote you as follows: 

“ Fii*st, That the figures requested by the commission can be made 
available to such auditors as vou mav send to our office at such times 
as their examination will not interfere with the current, daily use of 
our records, or 

330 •* Second. If the commission will offer satisfactory authori¬ 

zation and guarantee that the expenditure of the preparation 
of this report by such auditors as we may employ will be borne by 
the commission." 

May we a^ain call your attention to the fact that your request 
entails considerable time and expen.^e and that it ’s not because of 
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our lack of desire to cooperate that we are unable to forward the 
report as we believe that the information which we have made avail¬ 
able to the commission from time to time has been in ^ accordance 
with their desires. 

The quotations which we have received for the accomplishment of 
the work indicated by your questionnaire report indicate a cost of 
approximately $1.50 per man hour for the accountants necessary 
to do the work. 

May we suggest that if you are desirous of sending your own audi¬ 
tors for this work, or if you desire for us to proceed at the expense 
of the commission that vou advise us at an earlv date so that the 
work may be completed prior to the closing of our fiscal year which 
falls U})on June JOth. Just prior to that date and for some few 
weeks thereafter our records are in constant use. 

Verv trulv vours. 

V •> A' ' 

Washburn-Crosby Company, 
(Signed) ByD. D. Davis, 
r)(> Secretary-T reas u rer. 


On June 9, 1925, accompanied by Henry O. Day, an accountant 
and examiner of the Federal Trade Commission, I called at the office 
of the Washburn-Crosby Co. in Minneapolis, Minnesota, and was 
ushered into the office of I). D. Davis, the secretarv of the said com- 

ft/ 

pan}'. !Mr. Davis said that we had come at a time when; they were 
very busy and that he could not detail anyone to help us prepare the 
statement. He stated, further, that the accountinj^ svstem of the 
conq)any had been changed recently and that rye and corn flour costs 
were not kept separately from wheat-flour costs. For this reason 
he asked that all figures should be submitted to him when the state¬ 
ment was completed, no criticism being then made as to the form 
of the schedule. I agreed to submit the figures in the belief and with 
the under-^tanding that wliat he wi.she(l to consider was whether a 
proper allocation of general costs was made by us between wheat 
flour and other kinds of flour. Mr. Davis made no reference at that 
time to an im];)roper treatment of “hedges"' in a previous published 
report of the commission, as alleged in his affidavit. Mr. Davis, 
331 moreover, did not demand at that time that we should pre¬ 
pare the statement in a different manner from the schetlule 
form already submitted, and no promises were made therefore in 
that respect. 

The work of preparing the statement was conducted in consulta¬ 
tion with Mr. B; er. the auditor of the company, who furnished such 
accounting data i s the company allowed us to .see. The allocations of 
cost between wheat flour and otJier kinds of flour were submitted to 
Mr. Baer for his advice, and after making a few minor changes were 
stated bv him to be satisfactorv. 

The completed .statement was handed to Mr. Baer on June 18, 1925, 
w'ho arranged for a conference with Mr. Davis for the following day. 
I telephoned to Mr. Baer the following morning, and he informed 
me that Mr. Davis was not satisfied as to some features of the state¬ 
ment and in particular with the fact that an item designated as 
commercial profit from wheat-flour milling per barrel was figured 
before any consideration was given to interest or to losses on “ open 
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trades" or ‘‘unfilled contracts." I wired for instructions from the 
office of the c'oinmission at Washiiiirton on tliis point, but received 
no answer until after the statement and workin<r papers relating 
thereto were detained by Mr. Davis. 

A(‘cordin<r to ai)i)ointment we went to the offices of the AVashburn- 
Crosby C'o. in the afternoon of June IJ. Ih-i."). and waited in a recep¬ 
tion room. Mr. Davis caTiK* out of his otfici* and asked Mr. Dav in 
a threateninir manmu* if he had the “papers*' in his brief case, Mr. 
Day .said “ yes.** and then Mr. Davis order(‘d us to *10 into his office, 
which we refu.'^ed to do. Mr. Davis then chanireil his tone and in¬ 
vited us into his office in order to discuss tlu* matter more privately. 
We had hardly irot seated in his office when he .<aid in substance: 
“ You will never <ret out of this office with the j)apers in your pos¬ 
session.*' He then direct(Ml his conversation to me and discussed the 
conversation on our first visit. I told him that he had not mentioned 
what items should or shotdd not be included in oi)erating cost, which 
fact he finally admitted. As a matter of fact there was no com})lete 
form of .statement recommended or supplied by the company, but 
the various items had to be compiled from the .s<,‘veral sources of in¬ 
formation furnished by ^fr. Baer, the auditor of tlu* company. Mr. 
Davis did not (piestion the accuracy of the tiirures in the statement 
I had prepared, but objected to the order of arraiiiiement of some 
of the items in the schedule form on the ground that certain items 
might be })ublished and their meaning might Ik.* misunderstood 
by the ])ublic. Neither James F. Bell nor »Iohn Crosby were pres¬ 
ent at this interview nor at the interview on June J. above 

described. 

3J2 The statement in the affidavits of D. D. Davis. John (''rosby, 
and flames F. Bell regarding Mullock's report that “the 
losses from incomplete transactions were not reflected in the figures 
which he had prei)ared and hence his so-called commercial-i)r()fit 
statement was grossly inaccurate and indicated j)roHts of nearlv one 
and one-half million alollars in excess of the true gro.ss earnings 
actiiallv realized bv the Washburn-Crosbv C'o..'* is inaccurate, as the 
losses from incomplete transactions are reflected in the net-income 
figures of the company shown in my .statement. These losi-^es from 
incomplete transactions are not reflected in the commercial-profit 
figure, this being simply a subtotal of completed transactions, which, 
with the addition of the gains or losses from incomplete tran.sictions, 
and other gains or losses, result in net income, which is not claimed 
by Mr. Davis to be in di.sagreement with the company's books and is, 
as a matter of fact, in sulxstantial agreement with the net profit or 
net income as shown by the records of the company from which I 
prepared my report. Furthermore, the records of the company were 
kept in such a manner as to show that the incomplete transactions 
were handled by the company in substantially the same manner as 
was used by the commission: that is, the com])any showed a result 
of complete transactions to which they added or deducted the gains 
or losses of the incomplete tran.sactions. This was also true of the 
records on a previous visit to the offices of Washburn-Cro.'^by Co. and 
a form of statement prepared by the company, which is attached to 
this affidavit as Exhibit *2. shows this form containing one item for 
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current earnings (complete) and a separate item for current earnings 
(incomplete). 

This alleged apprehension of Mr. Davis is. in my opinion, totalh- 
unjustified because the text of the previous published report of the 
F'ederal Trade Commission of May 16, 1924, previously referred to, 
on this subject showed tliat the final results regarding the rate of 
profit on total cai)ital employed in the flour-milling business and tlie 
rate of profit on the company investment, as well as the res])ective 
rates per barrel, were in substantial agreement with the accounting 
statements of the companies concerned, except where, contrary to the 
rulings of the Ti-easurv Department in detei’inining taxable income. 
Federal income taxes have been previously deducted. In its rej^ort 
of May 10. 1924, the commission acce])ted the net income of the 
'Washburn-Crosbv (’o. >ubstantiallv as shown bv that companv’s own 
statements and according to the principle followed by the Treasury 
Department, namely, before deduction of Federal incomb taxes. 

I did not admit, as alleged by Mr. Davis, that I had in any way 
disreirarded anv airreement or understanding, but declare on the 
contrary that I had duly observed the only })romise made, namely, to 
submit the repyort to him for his information an<I criticism before 
sending it to the commission. The report was handed to him for this 
purpose only. 

88^5 Mr. Davis then demanded that Mr. Day have liis brief case 
sealed and deposited in ids (Mr. Davis') hands Until he had 
consulted his attorney. Mr. Day objected on the ground that he 
had jiersonal papers in it. ?dr. Day then agreed to remove all the 
papers relating to the Washburn-C'rosby Co. accounts and to put 
them in the hands of Mr. Davis, which was done, but Mr. Davis did 
not seal them. The re})ort and working papers were detained by Mr. 
Davis against my will. 

After turning over these pa])ers a wire from the office of the Fed¬ 
eral Trade Commission was received directing me to send the re})ort 
to said commission in IVashington. but to invite the ' Washburn- 
Crosby Co. to mak(‘ any suggestions they wished to make about it, 
or to furnish additional information deemed pertinent. | When this 
message was communicated to Mr. Davis, he said that the matter 
should be taken up by the commission directly with him. 

In my examination of the costs and profits of the; Wa^hburn- 
Crosby Co. on th:s occasion (as well as in my previous examination) 
nothing was shown to me that enal)led a separation to be made of the 
costs and profits of hour going into interstate and foreign commerce 
from that going into intrastate commerce, and in my experience 
elsewhere in auditing the accounts of numerous flour milling com¬ 
panies I have never found any such separation of said costs and 
profits. 

The series of (|uestions submitted to the AVa.shburn-Crosby Co. by 
an examiner of the Federal Trade Commission, and referred to by 
D, 1). Davis, John Crosby, and James F. Bell in th.eir affidavits in 
this case as involving, if answered, a cost of nineteen thousand dol¬ 
lars. were not submitted by me but by F. X. Patterson, another ex¬ 
aminer of the commission, and do not relate in any way whatever to 
the schedule foi-rn regarding costs and profits which was the sub¬ 
ject matter of my negotiations with Mr. Davis, as described above. 
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Not only was the inquiry respecting costs and profits entirely sep¬ 
arate from the one made bv Patterson, but the work was done bv 
Mr. Day and myself at a total expense to the Federal Trade Com¬ 
mission, includin<r transj)ortation and all charires, of less than seven 
hundred and ten dollars. 

Further afiiant sayeth not. 

John D. Mullock. 

Subscribed and sworn to l)efore me this 17th dav of Mav, 19*26. 

« » 

I skal. I Luther H. W.\ring, 

Xotanj Disfn'rt of CoJumhin. 

My commission ex])ires July 26. 1927. 

334 EMnt 1 

F. T. C. Schedule No_ 

Federal Trade Commission 
IvEroKT FOR Mii.li:ks of ('o.mmkrciai. Wheat Floi r 

Please fill out and mail this report to tlie Federal Trade Commis¬ 
sion, Washinirton. D. C\. at your earliest convenience. 


• Full iiniiif of voiHU-riii;; c-oiiij>;niy • 


• .XtMri'ss of otlicoi 

[S. Res. Sixty-»‘i;:lith Concross. first session] 

In the Senate of the I'nited States 


February 16. 1624 

Mr. La Follette submitted the followiiiir resolution: which was 
considereil. modified, and airreed to: preamble stricken out. 


RESOLUTION 


Resolved, that the Federal Trade Commi.ssion be. and it is hereby, 
directed to investiirate the production, distribution, transportation, 
and sale of flour and bread, including by-products, and report its 
findin<rs in full to the Senate, showinir the costs, prices, and profits 
at each .'«:ta^e of the process of production and distribution from 
the time the wiieat leaves tlie farm until the bread is delivered to 
the consumer: the extent and methods of price fixinir, price mainte¬ 
nance, and price discrimination: the developments in the direction 
of monopoly and concentration of control in the milling an<l bakin«>j 
industries, and all evidence indicatinir the existence of airreements, 
•conspiracies, or combinations in restraint of trade. 





FEDERAL TRADE COMMISSION VS. MILLERS’ NATIONAL FEDERATION 237 

•335l^ Sheet 1. ^ 

Schedule Xo._ 

EXPLANATIONS AND INSTIiUCTIONS i 

I. Wheat-flour and wheat-feed costs 

1. Costs: Costs are required for wheat flour and wheat feed only. 

2. Packages: Cost of wheat-flour and wheat-feed packages should 
be sliown separately as noted on cost sheets. If records do not show 
actual figures for each, estimated amounts should be filled in, the 
total of both amounts agreeing with total charge to packages. (See 
sheet 5, lines 27 and 31.) 

3. Milling and mill-elevator ex])enses: Should include expenses for 
heat, light, power, repairs, maintenance, laboratory, testing, supplies, 
etc., to mill and mill elevators. (See sheet 5, lines 15 and 16.) 

Taxes, rental of mills, insurance, and interest should not he con¬ 
sidered as milling expense, taxes and insurance being included under 
general and administrative expenses and rental and interest under 
additions or deductions from income. (See sheet G. lines 5, 11, 22, 
23. and 26.) 

Do you separate your costs for wheat flour and feed from other 
products manufactured ? Answer:_! 

Do you apportion overhead expense between the dift’erent products, 
i. e., wheat, coarse grains, and cereals? Answer:_i_ 


Yearly production of all flours from all grains 


1 

] 

Business year ondinK. 

Barrels 

1 : 

.1923 ! ..,1924 

Wheat flour. 

! : 

Rve " . 

.. 

Corn *■ . 

! 

Bariev “ .j 

!...1. 

All Other flour. i 

i 

Total, all flours.' 

1 i 

1 : 


1 


336 Sheet 2. 

Schedule Xo._ 

II. Receipts from sales, etc. 

Wheat-flour and wheat-offal sales should be reported separately as 
noted on sheets. Sales are to be reported net, i. e., less freight, al¬ 
lowances, and returns. If company's records do not show sales of 
wheat flour and offal separately, carefully estimated amounts should 
be filled in, the total of both amounts agreeing wdth the total credit 
to sales. (See sheet 5, line 22, and sheet 6, line 1.) 

If your company maintains a jobbing department, and the profit 
(or loss) of said jobbing department is the result of jobbing coarse- 
grain flours and feeds in addition to wheat flour and feed, then you 
are requested to apportion such profit equitably between the wheat 
and other grain products. (See sheet 6, lines 18 and 19.) 
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If your company maintains line elevators and the profit (or loss) 
of such elevators is the result of handlin" other "rains in addition 
to wheat, then you are re(juested to estimate the proportion of sucli 
])rofits derived from handlin" each. i. e., wheat and other "rains. 
(See sheet G. lines *J0 and 21.) 

III. Costs and income statements 

If your company has two or more mills and you do not make a 
combined cost sheet and income account for all of the mills, then 
costs sheets and income accounts for each mill may be furnislied. 

The total income from the several mills so re})orted should a"rce 
with that shown bv vour companv’s combined income account. 

Blank forms, as recjuired. for additional mills will be mailed upon 
request. 

Federal Trade Commission. Sheet 3. 

('ommercial wheat-flour millin". Schedule Xo.- 

JiaJtturr sheets as at rad of rompaap's bus'mess pears 1923 and 192'/ 


Business year ondinj: (six’Cify date).' 

I 


1023 


1V>24 


\SSKTS $ 

('iirrent ;\ssets: 

1. r:ksh on h imi ;;n>! in b ink .. . 

2. Aecotints receiv able—■ iirrent.. 

3. Notes re -eivable -current ... 

4. Inventorie-’.. 

Tot .1 current iissets.. 

r>. I.ess re erve for <loub:ful accounts . 

7. Net current as ets. . 

Oeferreil charites: 

5. Insur .t’cc ;i.i l in a iv-.n.-e.. 

Other advance pavnients (siecifvi— 

0. . . ' . 

10. .. 

11. .. 

12. Estirna.te*! train on unfiHed contre.cts and oyten tr:i<les. 

13. Millintr in transit... 

14. Intercornjv.ny accounts, notes, and loans reieivable. 

Investments: 

l.'i. Stocks and bonds in other cornpanies. 

K>. .Membership in exchati'^es. etc. 

17. Life insuranie policies. 

15. Fedor d securities. 

19 . 

20 . 

21. 

22. . . ... . ... 

23. Total investments.. 

Fixed assets: 

24. Land. buiMinirs. machinery, fixtures, and equipment.. 

2a. Le.ss reserve for depreciation. 

2f>. Net fixed ikssets. 


27. Water-j>o\ver ritrhts.. 

2S. Tra<le-marks. brands, etc, 
29. Oood will.. 


Other assets (specify)— 



Give amount of appreciation, excluding outside investments, end of each year 
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33S Federal Trade Commission. Sheet 4. 

Commercial wheat-flour milling. Schedule No._ 

Balance sheets ns at end of company s business years JD23 and 192Jji 


Business vear ending (specifv date). ... 

1 

1 . 

>23 

.. 1£ 

124 




LIABILITIES 

Current li.abilities; 

1. Accounts payable—current ... 

$ 

1 

1 

! 

i 

: $ 

■ 


2. Notes and loans payable . 

1 



Accrued liabilities; 

3. Taxes (except Federal) . 

i 

S 


4. Interest . 

1 




i 

1 



5. Intercompany accounts, notes and loans payable . 





6. Estimated loss on unfilled contrac’ts and opien trades . 



! 


T. Bonds and mortgages ...... i 



■ i 


8. Dividends declared but not paid . i 





Reserves (except doubtful'accounts and depreciation); | 
0. Federal titxes ..... ' 


i 



Other (sixicify lielow)— 1 

10. . 

1 

i 

1 

I 

' 1 

11. . I 

1 





1 

1 



13. .. 1 



, 1 

14, . I 



i 

15. . I 



, 1 

16. . i 



: 1 

1 

Capital; 

17. Individual or partnership . ' 





18, Preferred .stock . 



! : 


19. Common stock . 


i 



20. Surplus. : 


1 

1 - 





21 . 


Total liabilities 
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340 Federal Trade Commission. Sheet G. 

Commercial wheat-flour milling. Schedule Xo.- 


Profit and lo-'t.s statement, husinexs years 192^ and 192'/ 


For company’s business years ending.I . 

in v«‘:ir .. . ... .L ___.......... 

.1924 

Number of barrtas of Hour st>l<l in each voar...|... 


1 


1 X'pt finiir freiehf iillowiinces and rc'tiirnsf S. __ 


$. 

2 ('n*Ht of flour fline XT, sh**<*t S) . _ _ ' __ 



3 Mill jn'otit on flour sold (lint* 1 less 2). . 



Lt*ss: (leneral and administrative expenses: 

4. Salaries of t'xecutive ollicials (inclutiing bonus, if anv). 



5. All other general ex{H*nses . 



6. Total general and ailministrative expense's (lines 4 and i 

/■)) . 






7. Less: Selling exjH'nse *. 



8. Total general and selling ex{>ens<*s (lines fi and 7). 






9. Total commercial profit from Hour milling (line 3 less 

8). 


k 

t 

Additions to (or tleductions from) income: 

10. Income from securities an<I outside investments.. 


1 

1 

.1 


11. Interest reci'ived. 


1 

f 


12. Discounts rec*eived on purch:v<4*s. 


.1 


13. Estimated gains or losses on unfilletl contracts, wheat mill¬ 
ing department. 

r. * * 

i 

.1 


14. Estimatetl gains or losses on unfilled contracts, all other j 

departments.i. 


1 


15. Estiina.ted gains or losses on opt'n trades, wheat department. 


....._......1 


10. Estimated gains or losses on o{H*n trades, all other depart¬ 
ments.... 


j 

I 

17. Profit or loss from coarse grains, cx'reals, ami spix’ialties. 

1 



IS. Profit or loss from jobbing, wheat Hour and feed proportion. 

1 



19. Profit or 1 <kss from jobbing, other departments, proportion..'. 




2t). Profit or loss from line elevators, wheat proportion. 

. 

1 .... 



21. Profit or loss from line elevators, other grains, proportion. ... 

1 



22. Interest paid or accrued on bonds and mortgages.'. 

f 

♦ 


1.... 

23. Interest paid or accrued on notes and borrowed money.. 

i 



24. (':ish discounts allowed.. 

1 



25. Life-in.surance premiums paid..'. 

1 



2»'>. Rental of mills...|. 

1.... 



27. Bad debts charge<l otT or rest'rVe created.L. 

1 



28. Other additions or deductions (itemize). 




29. 

1'... 



30. 

* 

.i_ 

31. Total (lines 10 to 30, inclusive). 

|.... 

1 




1 

32. Net income for year (lines 9 and 31). 

i... 



! 

1 ! 


• Including sidesmen’s salaries and expense's, commissions, branch olTiW, agency, advertising, and all 
other selling exptmses. 
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341 Federal Trade Commission. Sheet 7. 

Commercial wheat-flour milling. Schedule Xo._ 

Details of surplus account, business pears 192S and 192.) 


For company’s business vear ondins. j .. 1^23 ! :.. il 

>24 


j $ 

1. Surplus at >>ccinnin{; of voar.|. 

^ $ 


2. Net inconie for year ;is jH’r profit and loss acount (see sheet | 

0, line :V2). i . 






3. Total.1. 

. 





Additions To surplus (specifv): | 

4 . 1 .1. 

1 



' 


fi . . j . 






S. 



9. 

. • 


10. 

• 





11. Total additions. 






Deductions from surplus: , 

12. Income and exce.ss profits taxes.:. 

_1... 


13. Dividends on preferred .stock.. 

14. Dividends on common sto<-k.'. 

Other deductions (specify): 

15. .>. 

1 

1 

t ■ 

: 

• • • • 

ifi. .:. 

! , 


17. . 

i 


l.S. ___ 



19. .1.i_1. 


20. .. ...J.. . 


21. . ! .. 


: I: . 


22. Total deductions. 

1 , 



"i .. 


Surplus at end of year as jxt balance sheet. ' 

i : j 



342 Federal Trade Commission. Sheets. 

Commercial wheat-flour milling. Schedule Xo._ 

Notes and loans payable, outstanding at end of each month of company's busi¬ 
ness years 1923 and 192/t 


Months in order of business year ending . 

1 1 
_ 192.3 1 ^ 

>24 





$ 

i ! $ 

1 



.. 



1 . 






1 

. ------ 

. j 



1 _ 

'....i.... 1 


_ . _ ....... 






. 


i 

i 




. 1 

1 1 




, I 




■*l .. 


Total, 12 mos. . 


' 


( 

1 


Avg. per mo... ___ 

. 1 

....i....: 



1 

1 

i : 
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!.*'> Exhibit 2 

RECOXCII.KMENT OF ritOFlT * LOSS ACCOUNT, SEPT. 1, 1921, TO JULY 31, 

I 


Profit c'c loss. 9/1/21. 

11 mos. current earninirs (com¬ 
plete). 

11 current earninirs (in- 

coiu})Iete). 

Dividend. 12/15/21. 

Di vidend, 3/20/ 22. 

Association of North AVestern 
Millers. 

Depreciation—Minneapolis. 
Depreciation—Ihiffalo. 
OrLUinization e.xpense. 

Unclaimed wa^es. 

Profit t'c loss. July 31, 1922. 

Note. —Amounts omitted in 
order not to reveal company's 
financial o])erations. 

344 Affidavit of Ihninj O. pan 

Filed May 18. 1920 

Distkict of ('olumiua: 

Henrv (). Dav. beinir first dulv sworn, deposes and testifies as 
follows: 

Mv name is Henrv O. Dav. T reside in the citv of Washinirton. 
in the District of Columbia. I am an examiner of the Federal 
Trade Commi.^sion and have been so employed for more than six 
years as an accountant. 

I have read the affidavits of D. D. Davis. James F. Bell, and 
John Crosby filed in this suit. 

In April. 1925. I was assiirned to that portion of the investiiration 
called for under Senate Resolution 1G3. adopted Februar}’ 16. 1924, 
which relates to the flour millinir business. In this connection I 
pre})ared .statements of several flour milliner companies, according 
to the schedule form for costs and profits furnished by the said com¬ 
mission. which is attached to tlie affidavit of John D. Mullock filed 
in this case, before I visited the offices of the Washburn-Crosbv Co. 
I left co])ies of said statements as compiled with the companies 
whose costs and profits were secured, aiuf in no instance was there 
any com})laint made by any of them re<rardin<r the manner in which 
the items of "open tratles and unfilled contracts*' were treated 
which are the .same items critici.sed by D. D. Davis and John Crosby 
in their affidavits as ** incomplete transactions.*' 

345 The 'Washburn-Crosby ("o., to whom a schedule form had 
been .^ent about March. 1025, wrote to the Federal Trade Com- 

mi.'^sion j^ermittinir it to send its accountants to their offices to pre¬ 
pare the information reque.sted in said schedule, and without making 
any complaint respecting its arrangement. 
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On June 9,1925,1 accompanied Mr. John D. Mullock, an account¬ 
ant and examiner of the Federal Trade Commission, on a visit to 
the offices of the Vrashburn-Crosby Co., in Minneapolis, Minnesota. 
We were ushered into the office of D. D. Davis, the secretary of the 
said company. Mr. Davis said that we had come at a time when they 
were very busy and that he couldn’t detail anyone to help us pre¬ 
pare tlie statement. He stated further that the accounting system 
of the company had been changed recently, and that rye and corn 
flour costs were not kept separately from wheat-flour costs. For 
this reason he said that he wished that all figures should be submit¬ 
ted to him when the statement was completed, no criticism being 
then made as to the form of the schedule. Mr. Mullock agreed to 
submit the figures so that Mr. Davis might consider whether a 
proper allocation of general costs was made between wheat flour 
and other kinds of flour. Mr. Davis made no reference at that time 
to an improper treatment of ‘‘ hedges ” in a previous pubhshed report 
of the commission, as alleged in his affidavit. Mr. Davis, moreover, 
did not demand at that time that we should prepare the statement 
in a different manner from the schedule form already submitted, and 
no promises were made therefore in that respect. Neither James 
F. l^ell nor John Crosby were present at this interview. 

The work of preparing the statement was conducted in consulta¬ 
tion with Mr. Baer, the auditor of the company, who furnished such 
accounting data as the company allowed us to see. Our allocations 
of general costs between wheat flour and other kinds of flour were 
submitted to Mr. Baer for his advice, and after making a few minor 
changes he stated that they were satisfactory. 

The completed statement was handed to Mr. Baer on June IS, 1925, 
who arranged for a conference with Mr. Davis for the following day. 
Mr. Mullock advised me the following morning that Mr. Baer had 
informed him that Davis objected lo some features of the statement. 
Mr. Mullock then wired for instructions from the office of the coml 
mission in Washington on this point, but received no answer until 
after the report and working papers relating thereto had been de¬ 
tained by Mr. Davis. 

According to appointment we went to the offices of the Washburn- 
Crosby Co. in the afternoon of June 10, 1925, and waited in a 


34G reception room. Mr. Davis came out of his office and asked 
me in a threatening manner if I had the papers ” in my brief 
case. I said “ ves,” and then Mr. Davis ordered us to go into his 
office, which we refused to do. Mr. Davis then changed his tone and 
invited us into his office in order to discuss the matter more privately. 
We had hardly got seated in his office when he said, in substance: 
** You will never get out of this office with the papers in your pos¬ 
session.” He then directed his conversation to Air. Mullock and dis¬ 
cussed the subject of our conversation on our first visit. Air. AIul- 
lock told him that he had not mentioned what items should or should 
not be included in operating cost, which fact Air. Davis finally 
admitted. As a matter of fact there was no complete form of state¬ 
ment recommended or supplied by the company but the various items 
had to be compiled from the several sources of information furnished 
by Air. Baer, the auditor of the company. Air. Davis did not ques- 


26177—27-10 
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tion the acciiracv of the liirures. but objected to the order of arrange¬ 
ment of t^oine of the items in the schedule form on the ground that 
certain items miglit be published and tlieir meaning might be mis¬ 
understood by tiie j)ublic. Mr. Mullock did not admit, as stated by 
Mr. Davis in his aflidavit. that he had in anv wav disregarded any 
agreement or understanding, and in fact he duly obstu-ved the only 
promise whieli he had made*, namely, to submit the statement to Mr. 
Davis ior his information and criticism before sending it to the 
commission. 

Ml-. Davis tlien demanded that I have my brief case sealed and 
depositedi in his hands until he had consultetl his attorney. I 
objecliM! on the giound that some personal ])apers of mine were 
in it. Then 1 agreed to reniovt' all the papers relating to the AVash- 
burn (hosby ('o. accounts and to i)ut them in the hands of Mr. 
Davis, which was done, but he did not si‘al them. The report and 
workimr papei-s W(‘ri‘ d(‘tainvMl by Mr. Davis against my will. 
Xeitii(‘r #lohn ('rosl)y nor »ianies F. Dell were ])re.''enl at this inter¬ 
view. 

After turning over rhes(‘ pa])ers a wii-e fi-om the office of the 
(‘ommission was rt'ceived dir<‘cting Mr. Mullock to sen<l the state¬ 
ment to ^\'as}lington but to invite the AVashbui-n-Frosby Co. to 
make any siigiresiions about it or to furnish additional information 
deiMiied pertinent. When this inessaire was communicated to Mr. 
Davis, he said that th(‘ matter should be talam up l\v the commission 
directly with liini. 

In this (‘xamination of the costs and profits of the Washburn- 
('rosby ('o. (as well as in my ('.xamination of the costs and 
*U7 ])rohts of several otlnu- Hour milling companies) nothing was 
i*ver shown or found that enabled a separation to be made 
with respect to the costs and profits of Hour going into interstate 
and foreign commei-ce from that going into intrastate commerce. 

Tlie s(‘ries of (jiu‘stions submitted to the AVashburn-Ch-osby Co. 

bv an examiner of the Federal Trade Commission, and referred to 

* 

bv Mr. Davis. John C'rosbv. and James F. Dell in their affidavits in 
^ « 

this c‘as(' as involving, if answered, a cost of nineteen thousand dol¬ 
lars. were not submitted bv me. but bv F. X. Patterson, another 

* • 

examiner of the commission, and do not relate in any way whatever 
to the schedule foini regarding costs and ])rofits. which was the 
subject matter of the negotiations with Air. Davis as described 
above. Xot only was the in(|uirv respecting costs and profits entirely 
se])arate fi-om the one made by Patterson, but the work was done 
by Air. Alullock and myself at a total expense to the Federal Trade 
Commission, including transportation and all charges, of less than 
seven hundred and ten dollars. 

Further affiant sayeth not. 

Henry O. Day. 

Subscribed and sworn to before me this 17th day of Alay, 1926. 

[notarial seal] Luther H. AA^aring, 

Notary Public, District of Columbia. 

My commission expires July 26, 1927. 
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Affidamt of F. X. Patterson 


Filed May 18, 1926 

District of Columbia: 

F- X. Patterson, beinir first duly sworn, deposes and testifies as 
follows: 

name is F. X. Patterson. I live in the city of AVashin<j:ton, 
District of ('’olumbia. I have been an employee of the Federal 
Trade Commission foi* more than ten years. I was assitrned on or 
about December 1, 1924, to tlie investijration of the milling industry 
under Senate Re.^oluticm Xo. 1()3. T have read the affidavits of John 
Crosby, D. D. Davis, and James F. Bell, filed in the present pro- 
ceedinir. and testify that the facts connected with mv ■ interviews 
witli offif-ials of the Washburn ( rosby Co. are ^iven below. 

Dnrinir tlie latter pai-t of Febi-iiarv. 1925. accompanied by Special 
F.xaminer H. II. Cai'ter. of the* Federal Ti*ade (\)mmission, I called 
upon Jolin (h-osby. tlien juTsident of the Washburn-Crosby Co., at 
this office in Minnea]^olis. M-nnesota. and outlined, in a ireneral way, 
cei’tain data and infoi-mation we desired to obtain from his com])any 
in connc'ction with Senate Resolution Xo. 163. Mr. Crosby stated 

tliat at tlie moment lie did not see anv I'eason whv they should not 

« • • 

furnish the data recjiiested. but that they would not permit us to 
examiiK' their c*orrespondence files, and suirjrested that we fui*ni.sh 
him with the dates and subject matter of the correspondence desired, 
and he would produce it. I told him we could not do that, but would 
submit to him a li^t of conijxinies (panes 4. 5, 6, and 7, Exhibit 6, 
James F. Bell affidavit) whose correspondence with his company we 
wished to (‘xamine. specifvinn the years 1923. 1924, and 1925. After 
considerinn this reejuest for a short time he said he would be willing 
to do that and then asked me to submit to him. in writing; a “ques¬ 
tionnaire” {|)anc‘-^ 1. and 3. Exhibit 6, James F. Bell 
349 affidavit) of the data desired and a list of the companies 
whose corr(‘s}H)nd(mce wt* desired to e.xamine (James F. Bell 
Exhibit 6). and that he would then take the matter up' with his 
pai'tners and go over the “ questionnaire ” and list of companies and 
give us an answer the next morning. 

During this intervVw John Cro.sby was the only official of the 
Washburn-Crosby Co. jiresent. These written statements (James 
F. lh‘11 Exhibit 6) were not in any way connected with the costs and 
profits data subsequently requested by other agents of the Federal 
Trade Commi.^sion. 

W hen IT. II. ('arter and myself called again the next day John 
Crosby stated his ])artner had not yet decided just what they were 
willing to do. but that he wouhl give us a definite answer Saturday 
of that week. On Saturday, February 21. 1925. we again called at 
the office of Washburn Crosby Co. and met John Cro.sby, who then 
summoned D. D. Davis, secretary-treasurer of the company, Mr. 
Cro.sby .stated that he had taken up the questions submitted with his 
partners and had requested Mr. Davis, their treasurer, to give him 
an estimate of the man-hour cost of compiling the data. At this 
point D. D. Davis stated he had informed Mr. Crosby that it would 
cost, approximately, not less than $19,600 and six months’ work, as 
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they would have to send a force of men to their various branch 
offices to obtain some of the data. He further stated it would be 
necessary to perform this work at ni^ht. as all the records that would 
be required to compile the data were in daily use, and it would there¬ 
fore interfere with their current business to attempt to do it during; 
the regular office hours. I informed Messrs. Crosby and Davis that 
the commission was not askinir them to perform the work, but that 
the commission would send competent agents to take off data from 
the records without cost to them. Mr. Crosby then asked if the 
commission would reimbur.-ie lus company for the outlay necessary 
to com])ile the data, to wliicli I rt*plied that the commission tlid not 
have any funds available from which such an item of expense could 
be paid. 

D. I). Davis then proceeded to ridicule tlie (piestions subm’tted 
and iiKjuired wliether tiiey were p!‘ei)ai-ed by the commission, stating 
that it indicated an utter lack of knowledtre ox the millinir industrv. 
I re{)lied that the (juestions were })repared by my>elf. conforming to 
instructions I had been given by the commission as to the nature and 
kind of data recpiired in order to properly answer Senate Resolution 
Xo. 1()3: that a coj)y had [/reviously been forwe.rded to the commis¬ 
sion, tliat no adverse criticism had been received from the commis¬ 
sion witli respect to the questions submitted, and that exactly 
350 the .'^ame information was being obtainetl from all of the other 
millers visited in order that the data might be on a compar¬ 
able basis, and that he, Davis, was the lirst miller to raise any ob¬ 
jection to the character of tlie data re<]uested. D. D. Davis then said 
if anv millers answered these (iU(‘stions thev must Inive been crazv. 
I told him that as far as I was able to discern they were all of sound 
mind and had furnished the information within 48 hours after the 
retpiest had been made, and tliat the only objection advanc(‘d by any 
of them was as to items S and rJ (dames F. Hell Exhibit 0, pp. 1-3). 
which, they said, would reciuire a little time to comp le. 

D. D. Davis then ])roc(‘eded to take up the cpiestions, item by 
item, demanding to know just what the commission hoped to prove 
or show through such questions. I then read Senate Resolution Xo. 
lt)3 and explained the })urpose of the lirst five or six (luestions. and 
told him I did not profe.^s to be an expert on the milling industrv and 
that I would greatly appreciate it if he would assist me by informing 
me just how I should proceed and what questions I shoufd ])ropound 
that wouM draw forth the necessary information. 'This request 
was iirnoiH'd. 


John Crosby asked as to the extent of the iiKpiiry, ami I informed 
him that the Xorthwest. Southwest, in fact, all sections of the country 
were being visited by agents of the Federal Trade Commission, not 
specifying any numbers. He further stated that his company'had 
spent considerable time and money in assisting the Government at 
various times and that at the moment the Internal Revenue Depart¬ 
ment had men in their offices checking over their accounts. I told 
him I was not interested in their books of account and that the in¬ 
formation I desired would not in any way conflict with their account¬ 
ing department. He then discussed the origin of Senate Resolution 
Xo. 1G3, stating it was purely a political proposition, to which I 
replied I was not familiar with the facts that brought about the 
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passage of the resolution. He then suggested that the commission 
might originate an investigation of its own, to which I replied that 
the commission, as far as I could recall, had never initiated any 
investigation, but only conducted investigations at the request of 
either branch of Congress or the President. 

On May 25, 1925, 1 again called at the office of Washburn-Crosby 
Co., alone, and presented to John Crosby a list of specified letters, 
these letters being specified by dates, parties from and to whom 
written, and subject matter covered in each letter. These 
351 letters are the same as those called for by a subpoena duces 
tecum, later served on James F. Bell, which is E.xhibit 1 of 
the affidavit of James F. Bell, filed in this case. Mr. Crosby stated 
he would have the letters brought to him from the file room and that 
if I would call at a later date he would then take the matter up 
further. At a subsequent visit to his office, unaccompanied by any 
other agent of the commission, Mr. Crosbv stated that he had some 
but not all of the letters requested: that he noted quite a few of them 
were either from or to Mr. Bell (James F.), and that Mr. Bell was 
abroad and would not return for the matter of a week of ten days; 
that in his absence he did not care to do anything, but ^yould take 
them up with him upon his return and communicate his decision 
directly to the commission. 

I have read the subpama served u])on James F. Bell, filed in this 
case, calling for the production of 20 letters. Copies or originals 
of letters therein numbered 2 and 13 were examined by me in the 
offices of Bernhard Stern & Sons, Inc., and Russell-Miller Milling 
Co., respectively. J.etter Xo. 2, from James F. Bell. Washburn- 
Crosby Co., to Walter Stern, Bernhard Stern & Sons, Inc., related 
to “new idea for a millers’ service bureau which could deal with 
factors that go to make price and not with prices themselves.” 
Letter Xo. 13, Russell-Miller Milling Co. to James F. Bell, Washburn- 
Crosby Co., related to the settlement of a price-cutting situation 
at Buffalo, X. Y. Ix^tter Xo. 5. from J. H. Mulliken, Washburn- 
Crosby Co., to King iNIidas Milling Co., was referred to in a letter 
of January 30. 1024, which I examined in the files of the King 
iMidas ?.iilling Co.. i*elating to an agreement to charg^ SO cents 
per barrel for milling rye. 

On February 1(). 1920.1 again called upon John Crosby, Washburn- 
Crosby Co., and requested his company’s cooperation and assistance 
in the commi.ssion’s survey of the milling and baking industries, 
asking that the commission’s representatives be given, access to 
.sales records, or that the company itself prepare a statement show¬ 
ing all .sales of surplus or distress hour (flour sold at le.ss than cost) 
to the large baking companies, as well as sales to small bakers, 
on a comparable basis, to which Mr. Crosby replied in .substance as 
follows: 

“ It would be an almost impossible task to attempt to make a 
comparison of prices to the big bakers and little bakers. In the 
first place, the little bakers are sold through warehouses, while the 
big bakers are sold direct. On the warehouse hour vou have the 
freight, drayage, overhead, and all those things, which you do not 
have in the case of the big fellow. There are so many things that 
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would have to enter into a comparison of that kind, and 
352 of course, it would be worthless unless it was on a comparable 
basis. It mi^ht be possible to compile figures on a carload 
basis,” which, I told him, would be agreeable to the commission. 
‘‘As you say, the commission alreadp has obtained several instances 
of sales of surplus Hour. Xobody denies such sales have been made; 
it is an undisputed fact. Now, is it unfair competition, when all 
elements are considered ? I am just trying to picture the situation in 
my mind. What can be done to stop this practice? Would and 
could the commission issue an order to cease and desist, and if so, 
what would be the result ?” At this point I told Mr. Crosby in the 
event the various millers refu>ed to cooperate with the commission 
I could not say whether or not it would resort to the filinir of a com¬ 
plaint apiinst them for indul^inir in unfair methods of competition 
in that thev were sellin<r their flour at less than cost to the lar<re 
bakeries to the disadvantage of the smaller ones. Continuin<r. he 
said: “As you know, the millei*s are very much provoked and dis¬ 
satisfied with the commission's attitude and think they were very 
unfairly criticised and condemned in a former report. 1 could ^o 

on in this wav almost indefinitelv. As 1 understand it. vou want 

• % «■ 

to know if we will {lerinit a representative of the commission to ex¬ 
amine our books and take off a record of sales of flour to the lar<re 
and small bakers in such a wav that the fiirures will he on a com- 
})arable basis, or have tlie company itself furnish a statement of that 
kind. I will have to talk this over with my jiartner. and if you 
will come back a<raiii. sav, tomorrow morning, I will irive vou an 
answer. Let me ask you this. I take it your are perfectly satisfied 
there is no combination or price fixing between the millers: that is, 
you have not found any so far as the result of your investigation.” 
I did not make anv direct renlv. Mr. C'rosbv then said: “I iruess 
that isn't a fair question." I then told him that regardless of what 
might be my j)ersonal opinion it would be of no value, and that I 
would not be in a position to judge such a matter until I had an 
opj)ortunity to go over in detail all the data collected, and even then 
any opinion I might express would Ik‘ worthless and not binding 
upon tile commission, which alone could render such an ojiinion. 

I subsequently, unaccompanied, called upon Mr. (’ro>i)y again, 
when he stated he had talked over the matter with ^Ir. Ikdl and 
Mr. Davis and told them just what the commission desired to obtain 
from his company, “and they re<}uested me to advise you that we 
do not care to comply with your reipiest, first, because they f(‘el if 
we .'<upply these data the large baking companies would put 
35:^ us on their black list, and we would never be able to do any 
business with them in the future: and second, because we are 
ojiposed to an examination of our records on general principles.'' 

Further affiant sayeth not. 

F. X. Pattkkson. 

Subscribed and sworn to before me this 17th day of May, 1926. 

[notarial seal.] Luther H. Waring. 

Xotarf/ Public. District of Columbia. 

My commission expires July 26, 1927. 
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Afjida/cit of Moargaret A. Logan 


Filed May 18, 1926 

1 

District of Columbia, »s: 

Margaret A. Logan, being first duly sworn, deposes and testifies 
as follows: 

My name is Margaret A. Logan. I am a resident of Washington, 
District of Columbia. I am a clerk in the Federal Trade Com¬ 
mission. 

I testify that Exhibit 1, attached to this affidavit and made a 
part thereof, is a true and exact copy of a report of an address by 
Sydney Anderson, president of the Millers’ National Federation 
at a meeting of the Piedmont Millers Association, held at Richmond, 
Va.. on January 13, 1926. as printed in the Millers Review and 
Dixie Miller, i.^sue of February, 1926, which was received in due 
course bv mail in the office of the Federal Trade Commission. 

Further affiant saveth not. 

V 

Margaret A. I.k3Gax. 

Subscribed and sworn to before me this 18th day of May, 1926. 

[notarial seal.] Lutker H. Waking, 

Notary PvNJic^ DUtrict of Volumhm. 

!My commission expires July 26, 1927. 


355 The Millers Review and Dixie ^Miller of February, 1926, 
page 27, in describing tlie semiannual meeting of the Piedmont 
Millers Association held at Richmond, Va., on January 13, 1926, 
reports an address made by Sydney Anderson, president of the 
Millers’ National Federation, as follows: 

“ At tliis juncture President Moore introduced Hon. Sydney Ander¬ 
son, president of the ^fillers’ National Federation. Mr. Anderson 
took as his subject " Tlie uniform cost accounting system ’ and de¬ 
livered one of the most instructive and illuminating addresses it has 
ever been our privilege to heai-. After the meeting was over one of 
the millers present remarked that it would have been worth a trip 
to Eurpoe to have heard such an address and said he thought it 
marvelous that a man like ^fr. Anderson, who was not a miller and 
not a bookkeeper or accountant, had the insight into the situation 
from a miller’s standpoint, and was able to get down to the very 
rock-bottom of the basic princij)les of milling and bring oiit concrete 
facts in such an illuminating wav. and facts that every miller should 
know. 

‘‘ In the course of his remarks Mr. Anderson said that as a general 
proposition it was not considered good accounting practice to include 
in costs of manufacturing the matter of interest on money invested 
in the business, but as it was one of the objects of the accounting 
system to bring prices up to a point where a more reasonable margin 
of profit might be shown, that the interest on the investment should 
be included. 

In speaking of the good of an organization such as the Piedmont 
Association, he said that ‘ in your association many of, you look 
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upon it much in the same way that we do religion, in that we expect 
somebody to come along and save us in spite of ourselves. In the 
association, just as in religion, we get out oi it about in proportion to 
what we put in it ’ and that ‘ if we expect to get any permanent good 
out of a cwperative movement each one must put something in it 
and do his part.’ 

“ If we can set up a condition, Said Mr. Anderson, which will 
improve the general situation, every one benefits by it, and that 
we must adjust ourselves to the conditions, whatever they may be. 
He said, however, that there was no sueh thing as 100 per cent 
solutions, or results.*’ 

35C A-ffidavit 

Filed June 23, 1926 


DisTIUCT of CoLl MBIA. 

John Knox Arnold, being dulv sworn, deposes and testifies as 
follows: 

My resid(‘nce is in Washington. D. C. I am a s])ecial agent of the 
Federal Trade Commission, my duties in that regard in connection 
with the investigation by the Federal Trade Commission under au¬ 
thority of Senate llesolution U‘A (Sixty-eighth C*ongress, first ses¬ 
sion). having been heretofore fully described in my affidavit verified 

Mav 17. 1026. and lih'd with tliis couri on Mav IS. 102t). 

« * 

Affiant states that he has read letters numbered one to three hun¬ 
dred ninety called for in subpoma duces tecum served upon A. P. 
Husband and made in part the basis of this suit; that these letters 
did not contain any information or communication with respect to 
any plan, appliance, formula or process, which is used for the mak¬ 
ing. preparn^g. compounding, treating, or ])rocessing of any article 

or inatei-ial which is a tiade conuiioditv made or sold bv anv member 

* • */ 

of th(* })laintilF federation. Affiant further states that the said let¬ 
ters numbered one to three hundred ninety in the said sub])tena duces 

tecMim <lo noi disclo-e anv list of customers of anv member of the 

• « 

])laintirf fed(‘i-:'tion oi* disclose any information with respect to any 
special maikets or with respect to any special transactions or policies 
made necessarv bv local conditions bv anv member of the plaintiff 
federation not known Vo otlier members of said federation. Affiant 
further states that the only information in said letters num¬ 
bered oiK* to thiee hundivtl ninety relating to trade ])ractices 
and nuu'cliandising |>()Iicies is concerni'tl witli tho-e practices and 
policies whicli are incoi'poi-ate< 1 into and are a })art of the so-called 
“code of ethics" adopted by pla.intiir federation on April 16. 1925, 
which said code of elides ap])ears at ])ages 134—135 of Exhibit A 
and page 230 of Exhibit H to affiant’s original affidavit filed May 
IS, 1926: and that the said letters do contain evidence tending to 
prove that the members of the federation agreed among themselves 
that the various provisions of the code of ethics should be adopted 
and observed. Affiant further states that the disclosure of this evi¬ 
dence would not result in any damage to the members of the plaintiff 
federation saving and except as disclosure of possible unlawiul con¬ 
duct may result in damage. 
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Affiant states that he has read letters numbered one, three, four, 
six to twelve, inclusive, and fourteen to twenty, inclusive, called for 
in subpoena duces tecum served upon James Ford Bell and made in 
part the basis of this suit; that these letters did not contain any in¬ 
formation or communication with respect to any plan, appliance, 
formula, or process, wliich is used for the making, preparing, com¬ 
pounding, treating, or processing of any article or material 
357 which is a trade commodity made or sold by the 'Washburn- 
Crosby Company or any member of the plaintiff federation. 
Affiant further states that the said letters numbered one, three, four, 
six to twelve, inclusive, and fourteen to twenty, inclusive, in the 
said subpama duces tecum do not disclose a list of customers of the 
Washburn-Crosby Company or of any member of the plaintiff fed¬ 
eration, or disclose any information with respect to any special mar¬ 
kets or with respect to any special transactions or policies made neces¬ 
sary by local conditions by the Washburn-Crosb}" Company or by 
any member of the plaintiff federation not known to other members 
of said federation. Affiant further states that the only information 
in said letters one. three, four, six to twelve, inclusive, and fourteen 


to twenty, inclusive, relating to trade practices and merchandising 
policies is concerned with those practices and policies which are in¬ 
corporated into and arc a part of the so-called code of ethics adopted 
by plaintiff federation on April 1C, 1925, which said code of ethics 
appears on j^ages 134. 135 of Exhibit A and page 230 of Exhibit B 
to his original affidavit filed in this cause: and that said letters do 


contain evidence tending to prove that the Vrashburn-Crosby Com¬ 
pany and the members of the plaintiff federation agreed among 
themselves that the various provisions of the code of ethics should be 
adopted and observed. Affiant further states that the disclosure of 
this evidence would not result in any damage to the. Washburn- 
Crosby Company or to the members of the plaintiff federation saving 
and ex':’e]^t as a disclosure of ])ossibIe unlawful conduct may result 
in damage. i 


Affiant further states that flour millers sell to the following classes 
of customers: Bakers, flour dealers, wholesale grocers, retail grocers, 
and hotels, and that the names of these Ciistomers mav be found 


classified by kind of business in the following generally used printed 
trade directories: Thomas' Wholesale (rrocer and Kindred Trades 


Registei*. International Trade Developer, Industrial Directors and 
Shippers’ Guide, and in telephone directories of the various cities 
thorughout the United States. Affiant further states that in his 


experience of more than one year in investigating certain methods 
of selling flour bv flour millers he has not seen or heard of anv secret 


list of buvers of iloiii* whose names and business are not known to 


flour millers in particular localities or known to flour millers 
generally. 

Further affiant sayeth not. 

John Knox Arnold. 


Subscribed by the said John Knox Arnold in my presence and by 
him sworn to be fore me this 22nd day of June, 1926. 

•i- • 

[notakial seal.] Luther H. Waring, 

Notary Public^ District of Columbia. 

My commission expires July 26, 1927. 
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358 Affidavit of Le Claire Iloover 

Filed Mav 18, 1926 

^ 4 


District of Columbia : 

Le Claire Hoover, beinir first duly sworn. dej)oses and testifies as 
follows : 

Mv name is Le Claire Hoover. I am a resident of the citv of 
WashiniTton. District of Columbia. I am the actin" chief accountant 
of the Federal Trade Commission and have occupied that position 
since Februarv. 1924. Prior thereto I was an assistant chief ac- 
countant for about si.\ years, but my a^^re^ate accounting experi¬ 
ence with the Bureau of Corporations and the Federal Trade Com¬ 
mission amounts to alx)ut eiirhteen vears. Before enterinir the (lov- 
eminent service I had over twenty years of commercial experience as 
auditor and accountant and was at certain times the chief accounting 
officer of the Ohio Steel Co. and of the Tennessee Coal, Iron, and 
Railroad C\). 

In connection witli the several inquiries of the Federal Trade 
Commission into the cost of production and profits of flour milling 
companies between 1017 and 1025 I have had general charge of the 
preparation of schedules and report forms for obtaining the requi.site 
data, and at one time or another have examined the accounts and 
records of more than twentv flour milling companies, including the 
Washburn-Crosby C'o. 

I have read the affidavits of I). I). Davis. John Cro.sby, and James 
F. Bell filed in this suit. 

350 In the report of the commission on vvlicat-flour milling, in 
response to Senate Resolution Xo. 212 (GTth Congress. 2nd 
session), issued Hay IG. 1024. on pages 41 to 4G. inclusive, sections 14 
and 15. there were discussions and tables on investment, net income, 
and rate of return on investment and cost of sales and ])rofits per 
barrel. I liave taken these pages from said report and they are 
attached to this affidavit as Exhibit Xo. 1. 

The schedule prepared for the commission's rej)ort issued May IG. 
1024. liad a subtotal termed “commercial ])rofits from flour milling.” 
which was shown as •*oj)erating profit '* in the commission's re})ort. 
To this subtotal were added or deducteil the gains or losses on un¬ 
filled contracts and o])en trades or hedges, called incomplete transac¬ 
tions by 1). I). Davis, and other gains or losses before arriving at the 
“ company ” profit or loss. The ** company ” profit or loss was used 
in computing the return on investment and “ commercial profits from 
flour milling " or ** operating profit ” was not so used. 

In its report of May 1(>. 1924. the commission accepted the profits 
of the Washbiirn-C'rosbv Co. as shown bv the figures in the schedule 
obtained from that com])anv's books and records bv John T). ^lullock. 
I have read the affidavit of Jolin D. Mullock filed in this suit. In 
this affitlavit Mullo<-k states that these profits are substantially as 
shown bv Washburn Lro.sbv's books and records and according to the 
principle followed by the Treasury Department of the United States, 
namely, before deduction of Federal income taxes. 

The schedule used by John 1). Mullock in securing data from the 
Washburn Crosby Co. in the present investigation, pursuant to 
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Senate Resolution No. 163 (68th Congress, 1st session), was the same, 
so far as the fonn for reporting profits is concerned, as that used 
for the commission’s report issued May 16, 1924. A copy of the 
schedule used in the present investigation is attached to the affidavit 
of John D. Mullock filed in this case, as his Exhibit No. 1. 

Further affiant sayeth not. 

Le Claire Hoover. 

Subscribed and sworn to before me this 17th day of May, 1926. 
[seal.] Luther H. Waring, 

Notary Public^ DiatAct of Columbia. 
My commission expires July 26, 1927. 

360 Exhibit No. 1 

WHEAT FLOUR MILLING INDUSTRY 

Section 14. Company investment, net income, and rate of return, by 
districts. 

The milling investment and return thereon has already been dis¬ 
cussed. The company investment differs from the milling investment 
in that it is based upon the money put into the business by the stock¬ 
holders collectively as a company, or earnings accruing to them and 
left in the business. Borrowed funds are not, of course, a part of this 
investment. The return upon the company investment was higher 
than upon the milling investment in every year except in 1921. 
This was partly due to interest paid not being deducted from income 
in the case of return on milling investment, whereas, in the case of 
company investment, it is a deduction from income. It was also 
partly due to the difference in the amount of the investment. (See 
sec. “).) 

361 The following table shows the company investment, net 
income, and rate of return, by districts, for the same companies 

which have alreadv been discussed in the case of milling investment 
and return thereon: 


Table 15. — Ctnupany investment, net income, and rate of return for companies- 

reporting, 'by dldricta, 


District 

Investment 

Net income 

■ 

Rate of 
return 

1919 

Northwestern district_ 

$47,0.36,200 
28.262.014 
5.931,414 

9. S-IO. 208 
17.130,115 

$ 9 , 060 ,706 

.5,821,502 
1,037,448 
1..588,192 
2.394,879 

Per cent 

19.1 
20.6 
17.5 

16.1 
14.0 

Southwe.stern district_ 

Southe:istern district_ 

Central and eastern district........ 

Mountain and coitst district_ 

Total. 

108.716.0:11 

19.902,727 

18.3 

1920 

Northwestern flistrict___ 

49.890,250 
:i:i. 2 : 1 : 1 ,824 

5,913,452 
10.4.53,510 
19, 7.33.290 

10.750,942 
8,121,216 
6,066 
1,007,108 
5,012.521 

21.5 

24.4 
.1 

9.6 

25.4 

Southwestern district_ 

Southciistern district__......_..._...._.........__ 

Central and eastern district_ ___... 

Mountain and coast district.. _ 

Total _ 

119,224,326 

24,897,853 

20.9 
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Table 15.— Company investment, net income, and rate of return for companies 
reporting 'by districts, 1910-1922 —Continued 


District 

Investment 

Net income 

Rate of 
return 

l‘r:i 

Northwestern district. 

^9.77l.fi4S 
34.929. f.97 
5.3.34.r)(;8 
10.38.a,.'il() 
21.1f)1.390 

S2.340.867 

Per cent 
4.7 

Southwestern district. 

» 997,680 1 2.9 

» 225,738 , J 4.2 

110.912 1.1 

M.406.7S4 16.6 

Southeiustern district. 

Central and eivstern diMrict. 

\Toiint:iin ;i!id disT.riet 

Total. 

121. .^2. S13 

M7S.423 t.l 

1921' 

Northwe.stern district.. 

.^0,489. 727 
32. 789.43f) 
/>. 327.880 
8 .8.'9.8.'d 
20. aOl. 4(V) 

8.252.001 

3,274.044 
988.311 
.■>48. 774 
1.678.876 

16.3 

10.0 

18.5 

6.2 

8.2 

Southwestern district..... 

Southeastern district. 

Central and eastern district_ _ . 

Mountain and coast district. 

Total. 

iyii*-iy22 

Northwestern district_ 

117.971,362 

14.742, (K)6 

12.5 

197. (’.87.88.'> 
129.2I4.'.f‘d 
22.:'07.314 
39.082 
78. ■)29.200 

30.40-J.516 
16.219.082 
l.SW;. 087 
.3. 2 .v:. 98‘'. 

7.679.492 

15.4 

12.6 

8.0 

8.2 

9.8 

Southwestern district. 

Southc;istern district. 

Central and eiustern district. 

Mountain and coast district.. 

Grand total.. 

467.4m. ."^32 

5y..36)4. ICJJ i 12.7 

1 


' Loss. 


Tlio above table shows an average rate of return on company 
inve.-tnient for the four-year period of 12.7 per cent, as against a 
return of lO.b per cent on the milling investment for the same coin- 
j)anies. The return varied from a loss of one-tenth of 1 per cent in 
11)21 to a })rolit of 2().i) per cent in 11)20. The northwestern district 
showed the highest average rate of return for the whole period. 
15.4 ])er cent, aitiiough it had the highest rate in only one year, 
the ])oor year of 1021. The southwestern district had the second 
highest average rate of return for the period, although it was highest 
in 11)11) onlv. In fact tlie highest rale of return was .diown l)V a 
dili'erent district in each of the four years. Althousrh the south- 
eastern district had the highest rate of return in 1922. for the whole 
period it showed the lowest return of any of the districts. 8 per 
cent. 

i^G2 In onlv one year was a loss shown for any district, but in 


that year. 1921. three di.stricts showed losses varying from 
2.9 per cent in the southwestern district to 0.6 per cent in the moun¬ 
tain and coast district, the latter having had the highest rate of 
return in the previous year. A loss was registered by all districts 
combined in 1921. 

In addition to the reports covering the companies which have 
already been discussed in connection with the milling investment 
and company investment, there were many reports which did not 
give sufficient detail to compute the rate of return on the milling 
investment, but which did contain sufficient information to compute 
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it for company investment. These reports were tabulated and the 
results incorporated with the results already shown for the rate of 
return on the company investment. The effect was to lower a little 
the rate of return shown in the previous table. This increased the 
number of companies from a maximum of 107 in a single year to 173. 

The following table shows the company investment, net income, 
and rate of return, by districts, for all companies from which reports 
usable for this purpose were received. 


Table 1G. —Company investment, net income, and rate of return for all com¬ 
panies, hy districts, 1919-1922 


District 


1919 

Xorlhwcstorn district. 

Soutiiwestorn district. 

Soulho:istorn district. 

('oiitral aii.l eastern district. 

Mountain and coast district. 

Total. 


1920 

Northwestern district. 

Southwestern district. 

Southeastern district. 

Centnd and eastern district. 

Mountain and coast district. 

Total. 


1921 

Northwestern district. 

Southwestern district. 

Southeastern district. 

Central and e;istern district. 

Mountain and coast district. 

Total. 


1922 

Northwestern district. 

Southwestern district. 

Southeastern district. 

Central an<l e:istern district. 

Mount:iin and coast district. 

ToUil. 


1919-1922 

Northwestern district. 

Southwestern district. 

Southeastern district. 

Central and eastern district. 

Mountain and coast district. 

Grand total. 


t Loss. 


Investment 

Net iCEie 

Rate of 
return 

$49, 7(iC, 082 

’ $9,420,719 

Per cent 

18.9 

43, 020.249 

■ 8,800,451 

20.2 

8 . 039.580 

1.0^8,533 

19.5 

20, 017,018 

.3. 544, 273 

17.2 

25.024,004 

' 3. .533.3.30 

14.1 

147, 098,139 

' 20.99.3,300 

18.3 

52,457, 077 

■ 

' 10.1KM.425 

21.0 

49, 902, 005 

11,222,707 

22.5 

9.137,084 

500. 521 

6.1 

21.430,2.57 

1,415,80)3 

6.6 

28,393,385 

; 7,4.34,131 

26.2 

101.381,068 

31. 027, 707 

19. 6 

.').3.118,294 

' 2,1.3.5. ,595 

4.0 

52,171,779 

i 1, 4:u). 002 

J 2.7 

8 , 735,047 

' 38,(X)5 

.4 

22.2.50,112 

»86.209 

».4 

: 28,931,090 

1 

1 3.3.59.805 

1 11.6 

10.5,200,928 

1 2, 703.190 

1 1.6 

i .53,804. 784 

. 8. 724,354 

16.2 

1 48, 410 

4, 009,990 

9.7 

, 8,302, 440 

1 1,448,929 

17.3 

1 10,076,823 

! 1,1.31,014 

6.8 

1 27,042, 520 

; '2.179,040 

1 

8.1 

1 1.54.219.983 

18.153,3.39 

11.8 

1 

1 

! 209.141,437 

31,281,09.3 

1.5.0 

! 194,094.103 

23, 202,552 

12.0 

j .34,874.103 

3, 735,988 

10.7 

! 81,004,810 

0,004, 881 

7.4 

1 109,391,605 

9, 786, 042 

8.9 

.| 628.505,118 

1 

74. 071,156 

11.8 


3C3 The above table shows an average rate of return for the 
period of 11.8 per cent as against a return of 12.7 per cent 
for those companies from which complete schedules were received. 
Of course, in the case of individual years and individual districts 
greater differences were shown, but there are no striking differences 
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by years for all districts combined as compared with the previous 
table. In 1919 they were the same, 18.3 per cent. In 1920 the rate 
of profit was 19.C per cent for the 173 companies, instead of 20.9 
per cent for the 108 companies, and in 1921 the loss was 1.6 per 
cent for the 173 companies and 0.1 per cent for the 108 companies. 
In 1922 there was an even smaller difference. For each year the 
combint‘d results were lower than those previously shown. For all 
years combined the district which showed the largest difference in 
rate of return was the southeastern district, which showed a rate 
of 10.7 per cent on this basis, instead of 8 per cent as given in the 
previous table. 


Section 15. C’ost of sales and profit j)er barrel. 

During tlie war period the United States Grain Corporation 
allowed tin* millers a profit of 25 cents a barrel. The average oper¬ 
ating j)rolit for all districts combined for the four-year period 1919 
to 1922 was 80.:i2 per barrel, which resulted in a milling profit of 
80.3(5 p(‘r barrel and the company profit of S0.30 per barrel. Ap- 
pendi.x Table 5, page 109. shows the (piantity of flour sold and the 
amounts of tlu* receipts, the cost of sales, and profits, by districts, 
1919-1922. 

The following table shows the cost of sales, selling e.xpense, value 
of sales, and profit per barrel, by districts. 


T.xblb 17 .— C(}xt of sdh-s, value of .vrt/r.s*. operating profit, milling profit, and 
company profit per barrel, by districtfi, lU19-Jt)22 



('ost (if Hour 

sold 

Value 

of 

flour 

sold 

Oper¬ 

ating 

profit 

1 

1 

Other 

' 

Milling 

profit 

Less 

Com¬ 

pany 

profit 

District 

C ()<t of 
sales 

Selling 

e\{)en.';e 

Total 

gains 

losses 

.. 

interest 
paid 2 

1919 

X h w t«;T 0 r n 

$10. 10 


.$10. :i9 

$10. 74 

$0. 3.’-) 

$0. 01 

$0, 

$0.0-1 

.07 

$0.32 

.."0 

Southwestern... 

9.01 

. l.a 

9. 70 

10. -20 

..">0 

. 0 ; 

Southeiistern. 

10. 

. 17 

10. .*>1 

11. 10 

. 7)9 

2.00. 

. .53 

. 13 

.40 

Central and etistern. 

10. ‘20 

. -- 

lO.-liS 

ll.Olt 


.0‘> 

. 0,0 

. 14 

.40 

Mountain and coiLst. 

9. •19 

.09 

9. 5vS 

10 . o:i 

. 4.7 

.-20 

.71 

. 13 

.58 

Total. 

9. 90 , 

.- 2:1 

. 

10. 19 

10. 01 

.42 

.05 

.47 

.07 

.40 

19-20 

Northwestern.. 

11. 

.•10 

11. 71 

12. 12 

.41 

.07 

.48 

. 10 

.38 

Southwestern. 

10. .V) 

.• 2:1 

10. 7H 

11. 

.tK) 

. 11 

. 71 

.09 

.62 

Southeastern. 

11. •2.'. 


11. .'4) 

11.70 

.20 

2 .0.5 

. 1.5 

. 1.5 


Central and eastern. 

11. -2.^ 

. 

11. .'iS 

11. 9.S 

.40 

.00 

.40 

.1.5 

.31 

Mountain and co;ist. 

'. 1 . ^0 

. 11 

9. 97 

10. 49 

. '.2 

.M 

1.00 

. 10 

.96 

Total. 

10. 9'> 

. :i-2 

11.-27 

11.73 

.40 

. 12 

..">8 

.10 

.48 


1 Less interest pniil phis income from outside investments. 2 Loss. 
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Table 17 .—Cost of sales, value of sales, operating profit, milling profit, and 
company profit per barrel, by districts, 19JV-1DJ2 —Continued. 


District 

Cost of flour sold 

Value 

of 

flour 

sold 

Oper¬ 

ating 

profit 

Other 

gains 

or 

losses 

Milling 

profit 

■ 

. 

Less 

interest 

paid 

Com¬ 

pany 

profit 

Cast of 
sales 

Selling 

expense 

Total 

1921 







; 



North western. 

$S. Oh 

$0.47 

$9. 13 

$9.31 

.$0.21 

=$0.08 

$0. 13 

$0.04 

$0.09 

Southwestern. 

S. iiS 

.28 

8 . (>•> 

8 . 07 

.01 

=. 02 

=.01 

.07 

=.08 

Southeiustern. 

8 . 

.20 

8 . 33 

8.25 

=.08 

.05 

=103 

.09 

=. 12 

Central :in<l eiistern. 


.311 

y. 20 

9. 3h 

. Ih 


. 10 

. 12 

. 04 

Mountain and coast. 

8 . So 

.10 

9.04 

8 . 74 

=.30 

=.0l 

=.31 

.08 

=.39 

Total. 

S. .'■>8 

.39 

8.97 

9.08 

.11 

=. 05 

'00 

.00 

.00 

364 i<j22 










Northwestern. 

ti. 21 

.40 

h. hi 

h. 89 

.28 

.02 

.:.}o 

_ 

.30 

SouthwesUTii... 

5.4 o 

. 2o 

5. 70 

5. 


= .01 

.28 

.!>» 

.24 

Southeiustorn. . 

»■). 22 

•)- 

h. 49 

h. yo 

.41 

. 10 

.51 

.05 

.46 

Central and e;istorn.. 

(■>. 77 

.33 

7.10 

7.40 

.30 

. 02 

.32 

. 10 

.22 

Mountain and coast_ 

(•,;{ 

. 15 

5. 78 

0.91 

. 13 

.34 

.47 

.09 

.38 

Total. 

■>. ys 

.33 

h.31 

(i. 08 

_ 

.27 

.05 

.32 

.03 

.29 

l'Jiy-1'.CJ 










Norlliwestorn... 

y. 07 

. 3'.) 

y. Ih 

9.77 

.31 

.01 

.32 

.05 

.27 

Southwestern__ 

8. 12 

.23 

.8. ho 

9.00 

• « » 

. •>;> 

.04 

. 39 

.07 

.32 

Scut heastern__ 

y. uo 

.23 

y. 28 

y. .59 

.31 

. 

.31 

. 10 

.21 

Central and eastern..... 

y. 47 

.30 

9. 77 

10.13 

.30 

.04 

.40 

. 13 

.27 

Mountain and coast.... 

8.48 

. 13 

8. hi 

8. 8-1 


.31 

..5-1 

. 10 

.44 

Total. 

8. 88 

.31 

9. 19 

_ 

9.51 

.32 

.04 

_L 

.Oh 

_ 

.30 


* Loss. 


The above table sliows that the average operating profit per barrel 
for the four-year period by districts was very uniform, varying from 
$0.^11 to except in the mountain and coast district, v;here it 

was The addition of othei* gains and losses, however, raised 

tlie mountain and coast district from the lowest to the highest for 
the milling profit, this district showing a profit of $0.54 a barrel, 
whereas the other four varied from $0.31 to $0.40. This large 
mi.scellaneous income in the mountain and coast district was due 
mainly to profits made by one company in the handling through its 
elevators of grains other than wlieat. The inclusion of returns from 
outside investments and the deduction of interest ])aid from the 
milling profit gives the com})any profit, which showed considerable 
variation even aside from the mountain and coast district. It varied 
from $0.21 per barrel in the .southeastern district to $D.'32 in the 
southwestern and $0.44 in the mountain and coast district, with an 


average for all districts of $0.30. 

The mountain and coast district had the lowest cost of sales in two 
years and the southwestern in onlv one year, yet for the four-year 
period the southwestern district had the lowest average cost of sales, 
$8.42, with the mountain and coast second, although after adding 
selling expense the latter district was lowest with $8.G1, as its selling 
expense was $0.10 per barrel lower than that of any other district. 
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The central and eastern district had the highest cost of sales in two 
years, and also the highest average for the period, $9.47 per barrel. 

There was considerable variation in the selling expense, the north¬ 
western district being the highest in each year and averaging $0.39 
per barrel, while the mountain and coast district was the lowest in 
everv vear, averaginir $0.13. 

The central and eastern district, which has been shown as a high- 
cost district, received the highest price for its product in two years 
and for the period, being $10.13 per barrel for the period, while the 
mountain and coast district was lowe.^t in three vears and for the 
period, and received $1.29 less than the central and eastern dis- 
305 trict. or $^!.84 per barrel. This resulted in its obtaining the 
lowest average profit for the period, only $0.23 per barrel, as 
against a return of $0.t)l for the northwestern and southeastern dis¬ 
tricts and up to the maximum of $0.30 per barrel for the central and 
eastern. The inclusion of the returns from the other activities of the 
company modified these figures to a certain extent in every district, 
but })articularly in the mountain and coast district, where the average 
})er barrel was $0.31. due to large earnings from handling of other 
grains than wheat. 

This resulted in the mountain and coast district having the highest 
milling profit in two years and for the period, but in 1921 it was the 
lowest, showing a heavy loss. The lowest profit for the period was 
$0.31 ])er barrel in the southeastern district, although the north- 
western's showinsr was onlv 1 cent hiirher. The averaire for the four- 

w % * ^ 

year ])eriod was $0.30 per barrel, which, as already shown, gave an 
average return of 10.0 per cent on the milling investment. 

The inclusion of the return on outside investments and the deduc¬ 
tion of interest paid to obtain the company profit per barrel reduced 
the return for the four-year ])eriod in amounts ranging from $0.05 
to $0.13 ])er barrel, according to the district, but the mountain and 
coast district still showed the highest profit of $0.44 per barrel, and 
the southeastern was still lowest with $0.21 per barrel. The four- 
vear average company profit per barrel was $0.30. 




Affidacit of F. X. Patitrson 
Filed June 23, 1926 


Di.stkk't of Columbia, ss: 

F. X. Patterson, being duly sworn, deposes and testifies as fol¬ 
lows : 

My name is F. X. Patterson. I live in the city of Washington, 
I). C. I am an employee of the Federal Trade Commission, my 
duties in that resrard in connection with the investigation bv the 
Federal Trade Commission, under authority of Senate liesolution 
163 (Sixty-eighth Congress, first session), having been heretofore 
fully described in my affidavit verified May 17, 1926, and filed with 
this court on May 18, 1926. 
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Affiant states that he has read letters numbered two and thirteen 
called for in subpoena duces tecum served upon James Ford Bell 
and made in part the basis of this suit; that these letters did not 
contain any information or communication with respect to any plan, 
appliance, or process, which is used for the making, preparing, com¬ 
pounding, treating or processing of any article or material which 
is a trade commodity made or sold by the Washburn-Crosby Com¬ 
pany or any member of the plaintiff federation. Affiant further 
states that the said letters do not disclose a list of customers of the 
Waslibiirn-Crosby Company or of any member of the plaintiff 
federation, or disclose any information with respect to any special 
markets or with respect to any s 2 )ecial transactions or policies made 
necessary bv local conditions bv the 'Washburn-Crosbv Company or 
by any member of the plaintiff federation, not known to other mem¬ 
bers of said federation. Affiant further states that said letters do 
contain evidence tending to prove that the Washburn-Crosby 
307 Company and members of the plaintiff federation agreed 
among themselves to maintain policies relating to possible 
violation of the antitrust acts. Affiant further states that the dis¬ 
closures of this evidence would not result in any damage to the 
Washburn-Crosby Company or to members of the plaintiff federa¬ 
tion, saving and except as disclosure of possible unlawful conduct 
may result in damage. 

Further affiant saveth not. 

^ _ 

F. X. Pattekson. 

Subscribed by the said F. X. Patterson in my presence and by 
him sworn to before me this 19th day of June, 1926. 

V / 

[notarial seal.] Luther H. Waring, 

Notary Public^ District of Colvmbia. 

My commission expires July 26, 1927. 

368 Affidavit of LeClaire Hoover 

Filed June 23, 1926 
District of Columbia, ss: 

LeClaire Hoover, being duly sworn, deposes and testifies as follows: 

My name is LeClaire Hoover. My residence is in Washington, 
D. C. I am acting chief accountant of the Federal Trade Commis¬ 
sion, my duties in that regard in connection with the investigation 
by the Federal Trade Commission, under authority of Senate Resolu¬ 
tion 163 (Sixty-eighth Congress, first session), having been hereto¬ 
fore fully described in my affidavit verified May 17, 1926, and fiGled 
with this court on Mav 18, 1926. 

Affiant states that he has examined the report of the Federal 
Trade Commission on wheat-flour milling, issued May 16,1924, and 
that this report shows that more than one hundred flour milling com- 

26177—27-11 
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panies, including Washburn-Crosby Company, furnished schedules 
of costs, investment and profits for the four years 1919 to 1922, in¬ 
clusive, or permitted agents of the commission to secure such data 
from their records; and that these data are printed in the report in 
three ways, namely, all companies combined for entire country, the 
companies combined in each of five geographical sections, and each 
company separately, but numbered and not named, so that the data 
are not identified with any particular company. 

Affiant further states that he has examined the preliminary report 
of the Federal Trade Commission on the flour milling in- 

369 dustrv, submitted to the Senate on Mav 7, 1926, and that this 
report shows that ninety flour milling companies furnished 

schedules of costs, investments and profits for the two years 1923 and 
1924, inclusive, or ])ermitted agents of the commission to secure such 
data from their records; and that these data were shown in the pre¬ 
liminary report for all companies combined for the entire country, 
the data for no company being shown separately in any manner. 

Affiant further states that Exhibit 1, attached to this affidavit and 
made a part thereof, is a true copy of a letter sent to Washburn- 
Crosby Company on June 30, 1925, regarding the use of figures of 
individual companies. 

Further affiant sayeth not. 

LeClaire Hoo\’er. 

Subscribed by the said LeClaire Hoover in my presence and by him 
sworn to before me this 22 day of June, 1926. 

[notarial seal.] Luther H. Waring, 

Notary Public^ District of Columbia. 
My commission expires July 26, 1927. 

370 A-ffidavit of LeClaire Iloove)\ Exhibit No. 1 


Filed June 23, 1926 


Washrurn-Crosby Co., 

Mr. Donald D. Davis.^ Seci'etary, 

Mhineapolis., Minn. 


June 30, 1925. 


FLOUR MILLING-COSTS AND PROFITS 

Gentlemen: This acknowledges receipt of your letter of June 
26 and wire of June 27 regarding the cost, profit, and investment 
data prepared from your records by Examiners Mullock and Day 
of this commission. 

Leaving aside the disputed question as to the agreement, it is 
noted that you would be willing to have your operations made a 
part of our records of the investigation of the status of the flour 
milling industry could you be assured, without qualifications, that 
the results of real earnings would be interpreted and incorporated 
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in any published reports in exact accordance with the interpretation 
that you place upon your fibres. 

In the absence of any information regarding your operations, 
and without being fully advised as to the exact interpretation that 
you place upon your figures, it is not practicable to give any such 
sweeping assurance, but it is believed that as the figures of indi¬ 
vidual companies will be shown in combination with other com¬ 
panies, and in the form used in previous reports, that this is not 
a question of much practical importance. According to this form, 
the estimated gains or losses on open contracts and open trades are 
included in other gains or losses before arriving at milling 
profit,” and interest paid plus income from outside investment is 
deducted before arriving at ‘‘ company profit.” In this connection 
please see the report of this commission on the wheat-flour milling 
industry. Table IT. page 44, and the discussions of “ profits per 
barrel ” on pages XI and G. A copy of this report is being sent 
you under separate cover by registered mail. 

Your cooperation in making your cost, profit, and investment 
records available to the commission will be much appreciated. 

Verv trulv vours. 

Federal Trade Commission. 

- Chief Economist. 

JKA: IC. 6-30-25. 

i 

371 Affidavit of Otis B. Johnson 

Filed June 23. 1926 

/ I 

District of Columbia, ss: 

Otis B. Johnson, being first duly sworn, deposes and testifies: 

I am secretary of the Federal Trade Commission and have been 
since August 6, 1922. 

The attached letter dated April 27, 1926, signed Chas. L. Roos 
and marked “ Exhibit A,” was received by the Federal Trade Com¬ 
mission in the usual course of mail. May 3, 1926. 

Further affiant sayeth not. 

Otis B. Johnson. 

Subscribed by the said Otis B. Johnson in my presence and by 
him sworn to before me this 17th day of June, 1926. 

[sRcVL.] Luther H. Waring, 

Notary Public^ District of Columbia. 

My commission expires July 26, 1927. 
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EMhit A 


[Copy] 

Chas. L. Roos, 3525 West Fourth Street. Los Angeles, Calif. 

April 27. 192G. 

Mr. Otis B. Johnson. 

Sec7'etary, Federal Trade CommUFion^ 

'Waeluaffioit. I>. (\ 

De.\r Sir: Your letter of April 19. containing subpa>na requiring 
my appearance before Phxaniiner Baggarly at Chicago at 10 a. m., 
April 28. reached me this forenoon. The letter was addressed to my 
former address, Hiawatha, Kansas. I am now living in Los Angeles, 
at 3525 West Fourth Street. 

I assume that had you known that I was now residing in California 
you would not have asked me to attend the hearing at Chicago. At 
any rate, it will be impossible for me to be there tomorrow forenoon, 
anil as your hearings do not usually take up more than a day or two 
I did not think it necessaiw to wire you the reason for mv not 
appearing. 

If you have any (juestions to ask me and will submit them in writ¬ 
ing, I will be glad to answer same; or if it should be your desire to 
have me attend a hearing at some later date. I will make arrange¬ 
ments to comply with your wishes, providing I have ample notice. 

Yours truly, 

(Signed) Chas. L. Roos. 

Carbon copy sent to Mr. Franklin C. Baggarly, Chgo. 

Sec., Federal Trade Commission. 


REPLY AFFIDAVITS 


Filed by Plaintiff, May 25, 1926 

AflSdavit of Sydney Anderson 


District of Columbia : ss : 

Sydney Anderson, being duly sworn on oath, de¬ 
poses and says: 

I live in AVasliington, D. C., and am President of 
Millers’ National Federation, which position I have 
held since September, 1924. 

I have read a copy of the affidavit of John Knox 
Arnold served upon plaintiff on May 18, 1926. The 
memorandum referred to on page 1 of said Arnold af¬ 
fidavit as submitted on November 12, 1924, to the Chief 
Economist of the Commission, the memorandum de¬ 
scribed in |)age 2 of said affidavit as submitted on No¬ 
vember 24, 1924, to the Chief Economist of the Com¬ 
mission, the set of instructions described on page 2 of 
said affidavit as having been prepared for Agents of 
the Commission, setting forth the kind of information 
to be secured, and the new set of instructions to Agents 
described on pages 2 and 3 of said affidavit as pre¬ 
pared on or about January 8, 1925, were never at any 
time served upon me nor, as I am informed and be¬ 
lieve, upon any other officer of the Millers’ National 
Federation or u])on any member of said Federation; 
neither were copies of any of said memoranda or in¬ 
structions delivered to me or, as I am informed and 
believe, to any other officers of said Federation or to 
any members of said Federation, either directly or in¬ 
directly. 

I had at no time prior to the reading of said affidavit 
of John Knox Arnold had any such memoranda or in¬ 
structions as aforesaid and on information and belief 
I assert that no public notice was at any time given of 
such memoranda and instructions. 
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From time to time 1 have made numerous efforts 
to obtain from the Federal Trade Commission infor¬ 
mation regarding the progress of said investigation 
and its scope. 1 have never received either individu¬ 
ally or as an officer of tlie Millers’ National Federa¬ 
tion any statement, notice or other document indicat¬ 
ing or suggesting any limitation of tlie scope of the 
investigation conducted by the Federal Trade Commis¬ 
sion and described in said affidavit of John Knox Ar¬ 
nold as the investigation ‘‘of the flour milling indus¬ 
try” and alsodescribed as “tlie bread investigation.” 
On information and belief I assert tliat at no time has 
the Commission ever ]uiblished or served upon the 
Millers’ National F(*deration or anv of its officers, or 
any of its members, any statement of any kind pur¬ 
porting to limit in any maniuu- whatsoever the scope 
of said investigation as set forth in the Senate Kesolu- 
tion under the autliority of which the Commission pre¬ 
tends to be acting. 

Phirther affiant sayeth not. 

Sydney Axdeksox. 

Subscribed and sworn to before me this 21st dav of 
.May, lb‘26. 

(NoTAia.\L Seal) Paultne Mb MacMiu.an, 

Notary Public. 

(My Commission expires 4-ll-.‘>l.) 


Affidavit of Herman Fakler 

District of Columbia: 

Herman Faklei:, being duly sworn on oath, deposes 
and testifies: 

I am a resident of 'Washington, D. C., and am em¬ 
ployed as secretary to the President of the Millers’ 
National Federation, the plaintiff in the above entitled 
case. 

I have examined at the office of the Secretary of the 
Federal Trade Commission the “Press Table Copy” 
of the “Preliminary Report of the Federal Trade 
Commission on the Flour Milling Industry, dated May 


3, 192(), ill response to Senate Resolution No. 163, 68tli 
Congress, 1st Session.” 

Said report, in addition to Chapter 3 thereof, a copy 
of which is attached as Exhibit A to the affidavit of 
John Knox Arnold served upon plaintiff in the above 
entitled case, contains: “Letter of transmittal,” con¬ 
sisting of 1 page; “Letter of submittal,” consisting 
of 7 pages; Chapter 1, entitled “Scope of the Report 
and J3evelopment of the Industry,” consisting of pages 
numbered 3 to 17 inclusive; Chapter 2, entitled “In¬ 
vestment and Profits of Milling Campanies,” consist¬ 
ing of pages numbered 18 to bl inclusive; and,also of 
various exhibits numbered I to V inclusive, consist¬ 
ing of pages numbered 190 to 301 inclusive. 

The letter of transmittal as aforesaid, addressed to 
the President of the Senate, contains the following 
statements: 

“Under a resolution of the Senate (S. Res. 163, 68th 
Congress, 1st Session), this Commission has been con¬ 
ducting an inquiry into the flour milling and bread 
baking industries, and this preliminary report on com¬ 
petitive conditions in the flour milling industry is sub¬ 
mitted in partial response thereto. The complete dis¬ 
cussion of this subject and the consideration of the ef¬ 
fects of these practices on prices and profits are re¬ 
served for the flnal report.” 

* ♦ 

“This preliminary report presents in detail exten¬ 

sive documentary evidence already obtained relating 
to alleged violations of the Anti-Trust Laws by cer¬ 
tain corporations, and indicates conscious attempts to 
evade the said laws as shown by the following corre¬ 
spondence.” 

3|c He 3K * * |4c 

“The final conclusions of the Commission are re¬ 
served in order to consider also the important docu¬ 
mentary evidence called for by the Commission under 
subpoena, but refused by the millers.” 

Chapter 1, as aforesaid, contains the following state¬ 
ments : 


4 


“Section 1. Scope of Report. * * 

“In carrying out the direction of the Senate relating 
to flour, the two main lines of inquiry pursued were: 
Costs and profits of milling companies during the 
years 1923 and 1924, and com])etitive conditions among 
milling companies and milling associations from Octo¬ 
ber, 1923, to April, 1923. The ])resent inquiry was re¬ 
stricted to the ])eriod since 1922 because prior reports 
of the Commission covered tlie flour industry for pre¬ 
ceding years. 

“The figures on costs and profits in the present in¬ 
quiry include 90 com])anies located througliout the 
country, including the Kockv Mountain and Pacific 
Coast regions, but cover only about 23% of tlie total 
production, as many of the largest milling companies 
refused or failed to fill out the scliedules requested.’’ 
(Pages 3-4.) 

* * * 4 : * * * 

“As stated above, the two features of the milling 
industry described in this re])ort are profits and com¬ 
petitive conditions.’- (Page 0.) 

Chapter 1, as aforesaid, also contains Section 2 en¬ 
titled “Development of Flour Milling.” 

The subjects embraced in Chapter 2, as aforesaid, 
are shown by the Table of Contents as follows: 

“Chapter 2. Investment and Profits of Milling 
Companies. 

“Sec 1. Source and Extent of Information. 

“Sec. 2. ^lethod of Computing Investments and 
Profits. 

“Investment. 

“Net Income. 

“Sec. 3. Investment and Xet Income of 90 Milling 
Companies for the two years 1923 and 1924. 
“Sec. 4. Investment and Xet Income of 101 Milling 
Companies for the four years 1919 to 1923, 
inclusive. 

“Sec. 5. Investment and Xet Income of 47 Milling 
Companies for the six years 1919 to 1924, in¬ 
clusive. 
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‘^Sec. 6. Xet Income and Rate of Return of 47 Milling 
Companies Compared with Those of 101 Mill¬ 
ing Companies for 1919 to 1922 and of 90 Mill¬ 
ing Companies for 1923 and 1924/’ 

(Page 1.) _ 

Exhibit III, beginning at page 258, is 'entitled 
“Tables Sliowing Investment and Xet Income of Flour 
Milling Companies.” 

Chapter 2, Section I, states the source of informa¬ 
tion on investments and profits as follows: 

“The information on investments and profits ob¬ 
tained in this inquiry covers the operations of 90 mill¬ 
ing companies for the two years 1923 and 1924. Most 
of these companies furnished the information on sched¬ 
ule forms sent out by the Commission. For a copy 
of this schedule, see Exhibit IT, page 246.” 

The schedule referred to above as Exhibit II is the 
same as the schedule attached as Exhibit I to the affi¬ 
davit of John D. ^Mullock. 

Further affiant saveth not. 

* 

(XoT.^RiAL Seal) Herman Fakler. 

Subscribed and sworn to before me this 22nd day of 
]^Iay, 1926. 

Pauline W. MacMillan, 
Notary Public, 

(My Commission expires 4-11-31.) 

Affidavit of V. J. Shack 

St.\te of Illinois, ! 

County of Cook, 

ss: 

V. J. Shack, being first duly sworn, on oath says that 
he is a court stenographer doing business in the City of 
Chicago; that he reported in shorthand the proceed¬ 
ings had at the hearing in the matter of Millers’ Xa- 
tional Federation before Examiner F. C. Baggarly of 
the Federal Trade Commission in Room 803 Federal 
Building, Chicago, Illinois, on Wednesday, April 28, 
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A. D. 1920, and that a true and correct transcript 
of his shorthand notes so taken as aforesaid is at¬ 
tached hereto. 

V. J. Shack, 

Snbscri])ed and sworn to l)efore me this 5tli dav of 
May, A. 1). 192(J. 

Fi:axc'Ks (\ Kobkktson’. 

Xatari/ Public. 

My commission expires April IG, 1930. 

COUNTY CLUKK'S (d^KTIFICATE 


Wednesday, April 28, 192G. 

i0:00 o'clock A. X. 

PKPhSFNT: 

Adkikx F. BrsK'K and 
!Mir. J. T. Clabk, 

Of ('aiDisrl fnr fJia ('(/iinuissioii. 

JvxAMixKi: Ba(;(;a!:lv : (hnitlenum, as yon are ])rol)- 
al)ly aware, the S(*nate of the United Slates have by 
resolution No. 1G3, adopted PT^bruary IG, 1924, directed 
the P^ederal Trade Commission to investigate, make 
findings and report to th(‘ Senate with respect to the 
cost price and profits in tlie sale and distribution of 
hour and bread, the extent and methods of price fixing, 
and all evidence indicating the existence of an agree¬ 
ment in restraint of trade, which resolution reads as 
follows : 

‘On the Senate of the United States. 
February IG, 1924. 

Ecsolrcfl, That the P^ederal Trade Commission be, 
and it is hereby, directed to investigate the production, 
distribution, trans])ortation and sale of flour and 
bread, including by-])roducts, and report its findings 
in full to the Senate showing the costs, prices and prof¬ 
its at each stage of the process of production and dis¬ 
tribution from the time the wheat leaves the farm un¬ 
til the bread is delivered to the consumer; the extent 
and methods of price fixing, price maintenance and 
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price discrimination; the developments in the direc¬ 
tion of the monopoly and concentration of control in 
the milling and l)aking industries; and all evidence in¬ 
dicating the existence of agreements, conspiracies or 
combinations in restraint of trade.” 

Xow tills investigation has been called pursuant to 
that resolution, directing the Federal Trade Commis¬ 
sion to make this investigation and report back to the 
Senate of the United States. ! 

Mi;. Htsick: Mr. Examinm*, before we proceed any 
further, I would like to say that I have been advised 
by telegram from the chief counsel of the Commission 
that the Millers' Xational Federation will apply, at 
ten o'clock this morning, in the Supreme Court of the 
District of Columbia, for an injunction to restrain the 
commission fi'oin further prosecuting this inquiry or 
hearing. That hearing on the temporary restraining 
order, as 1 say, will lie for ten o'clock this morning. 
For that reason I move that this hearing be now ad¬ 
journed until tvro o'clock this afternoon in order that 
we may have an oppoi’tunity to hear what the action 
of the court is in tlie injunction proceeding. 

Kxamixi:;; Daggai.'Ly: The counsel for the govern¬ 
ment having notified the examiner and he having no¬ 
tice of the proceedings in the District of Colunibia to 
enjoin the commission from proceeding in this hear¬ 
ing, this hearing will now adjourn until two o'clock 
this afternoon, daylight savings time. 

Gentlemen, ])lease be liack promptly at two o'clock. 

Whereupon an adjournment was taken until two 
o'clock P. M. of the same day, Wednesday, April 28, 
A. D. 1926. 

Wednesday, April 28, 1926. 

2:00 o'clock P. M. 

Hearing resumed pursuant to adjournment. 

Examixfj: Baggaiily: This investigation now re¬ 
sumes pursuant to the continuance this morning at 
10:20. 

Mn. Busick : If the Examiner please, I would like to 
have the record show that when the hearing opened 
this morning the following witnesses, who had been 
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duly served with subpoenas to appear before the Ex¬ 
aminer at this room at ten o’clock, did not appear: 

A. P. Husband, 

H. H. Haneman, 


Carl W. Sims, 

Charles T. Olson and 
James Ford Bell, 

and that these witnesses had not appeared up to the 
time of adjournment this morniiii^. 

Since the adjournment this morning, if the Exam¬ 
iner please, I am in recei]J of a telegram from the 
chief counsellor of the commission as follows: 


‘‘Justice Siddons just granted temporary re¬ 
straining order in Millers' National Federation 
case to be in force until May 17th.” 

I therefore move, if the Plxaminer please, that the 
hearing be adjoui'iied without day. 

Examiner Baggarey: Pursuant to the advice re¬ 
ceived from the chief counsel of the commission this in¬ 
vestigation is now adjourned without date. 

Mliereu])on the further hearing of the above en¬ 
titled matter was continued without date. 
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381 Order 

Filed June 25, 192G 

This cause coming on for hearing on the motion of the plaintiffs 
for a temporary injunction on the amended bill of complaint and on 
motion of defendant to dismiss the amended bill of complaint 
on various grounds, and counsel for the parties having been heard, 

It is ordered that the bill of complaint be dismissed as to plain¬ 
tiffs A. P. Husband and Carl W. Sims for want of equity and for 
the reason that they are not proper parties to this suit. 

Counsel for plaintiffs notes an exception to this order which is 
hereby allowed. 

Dated June 25, 192G. James F. Smith, 

Acting Justice. 

382 Opinion 

Filed September 22, 192G 

Smith, Associate Justice: 

The bill in equity in this case prays for an order enjoining, setting 
aside, annulling and suspending an order of the Federal Trade Com¬ 
mission directing that subpoenas duces tecum be issued by the Com¬ 
mission, and that they be served upon the proper officer of the plain¬ 
tiff requiring such officer to produce and submit, at the time and 
place stated in said subpoenas, to the officer of the commission named 
in said sub2>a‘nas, the letters and documents specified therein. 

THE CASE 


It appears from the bill that the Millers’ National Federation is 
a nonincorporated association composed of a[)proximately 300 indi¬ 
viduals, partnerships and corporations and that such association was 
formed in 1902 to promote the welfare of the wheat flour millers of 

the United States bv workinir out for the benefit of the association 

« ^ 

problems affecting the industry as a whole, particularly traffic and 
ireiirht matters: that the federation is not emraged in business and 
has no shares of capital or capital stock; that it is not organized 
and does not carrv on business for its own benefit or for that of its 
members: that it has never at any time sought, collected or dissemi¬ 
nated among its members or otherwise any price information and 
has never attempted to fix or suggest prices or to interfere with com¬ 
mercial business: that on February IG, 1924, the United States Sen¬ 
ate authorized the Federal Trade Commission to investigate the 
production, distribution, transportation and sale of flour and bread, 
including by-products, and directed the commission to report its 
findings in full to the Senate, showing 1st, costs, prices and profits 
at each stage of the process of production and distribution from the 
time the wheat leaves the farm until the bread is delivered to the 
consumer: 2nd, the extent and methods of price fixing, price main¬ 
tenance, and price discrimination; 3rd, the developments in the 
direction of monopoly and concentration of control in the milling 
and baking industries, and all evidence indicating the existence of 
agreements, conspiracies, or combinations in restraint of trade. 
383 That on February 10, 1925, the Federal Trade Commission, 
by its authorized representative, called at plaintiff’s office in 
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Chicago and demanded access to its books and records; that plaintiff 
permitted the representative of the commission to inspect some of 
its i)apers. such as minutes of executive business meetings, notices, 
bulletins to members, reports of })roceedings of meetings of the asso¬ 
ciation and in general everything of a public nature; that plaintiff 
furni>}u‘d to said representative copies of such ])apers and documents 
and that said })apers and documents com])letely disclosed the activi¬ 
ties of tile Millers* National Federation: that said representative re¬ 
mained in the office of the })laintiir for eight days and inspected and 
nnnh* noles of a Ir.rge nuinlxu* of documents and letters, iindiiding all 
of those iiH'iuioned in the subpienas duces tecum su])se(juentiy issued 
on April El. IDEG. 

Tliat ph'.iniiir in ord(*r to carry out its pur]>ose encourages free 
and franlv >t;‘teinen{s and discussions by its inemb(*rs on trade prob¬ 
lems and the juiliiiig induslrv gx'iierallv. and that because business 

« *1 « 

men \void<l 1 h‘ reliciuit al)oul tlieir all'airs if the intimate details of 
them \v(‘re j)ubli>hed, it refust'd >aid n*presentalive access to letters 
and pajx'rs which w(*!i‘ of a pidvatt* and conlidential nature and 
which were -loi material or reh'vani to any lawful Investigation by 
t}u‘ l‘'i‘deral d'rad(‘ ('oininission: th.at thereupon on April IG. IhEG, 
the F(*deral d'ra<le C'ommission is>ued an order directing that a 
liearing Ixd'orc* the autliorized examiner of the Feil(‘ral 'Frade C'om- 
mission !)»• licld in ('hicago. 111., on the E>'>th of April, IGEG. and at 
Minneapolis. .Minn., on May G. IGEG. and that such persons as the 
("oninn.-sion mirhl direct ]x‘ sub{)(enaed to testify and prodmce at 
said iiearings ail docuiiKmls and papers recjuired by the commission; 
that on said IGlh of April. 11>E(*>. the Federal 'Frade (\)nnnission 
ordeix'd the issuance and .'<e!-\dce upon the proper offic(*r of the ])lain- 
titr fed(‘ral:on. sul)jxenas duces uxairn re<juiring the production at 
tlie time and j)lace thmvin stated of all letters and docaiments in said 
subpomas .-pecilicd: that on th(‘ UHli day of A})ril. IGEG. said com¬ 
mission issma! and on tin* Elst of April. IGEG, .served on tlie s(‘cre- 
tary of tlie .Millers' National Fcaleration a sub})o‘na recjuiidng him to 
appear and testify at the investigation ordereil liy the commission to 
be held in ('hicago and to bring with liiin. 1st. the minutes of 21 
grou[) meeting’s held by members of the plaintiff: 2nd. GOO letters 
from the .'-ecretaiw of tlie plaintiff to various milling companies and 
from various milling com})anies to the seci’etarv of the plaintiff; 
Grd. 0:5 letters from membtu’S of tlie ])laintiff to the secretary in 
answer to a circular letter from him re(|ue.sting the views ami o]iin- 
ions of the members as to whether certain practices shotdd be out- 
la wedi by the Millers* Federation. 

That in addition to .sai<l subpoena served on the .secretary of the 
])laintiir subjxenas and sub])(rnas duces tecum were i.ssued and 
served on various per.sons interested in milling companies, members 
of the plaintiff, and on others who were not members thereof: that 
no complaint has ever been filed by or before the said Federal Trade 
Commi.ssion again.st any of the plaintiffs and that none of the plain¬ 
tiffs is being inve.stigated under the antitrust laws or under the Fed¬ 
eral Trade (Commission act: that no proceedings against any of the 
plaintiffs have been commenced under said laws or under said act; 

that all of said letters and other ])apei*s are private jiapers and 
GS4: that many of them were received by plaintiff federation from 

its members written with the understanding that their con¬ 
tents should not be disclosed to members of the plaintiff federation 
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or to the public; that said letters contain information relating to 
trade practices, customers, merchandising policies, special markets; 
special practices and policies due to and made necessary by peculiar 
local conditions relating to the business of members of plaintiff 
federation: that the disclosure of information regarding the business 
affairs of a member of plaintiff’ federation, ■would be a substantial 
damage to such member in its competition for business and would be 
a substantial advantage to its competitors: that said' letters and 
])apers contain nothing tending to indicate any violation^of the anti¬ 
trust laws l)y plaintiff’ federation or by any of its members or by any 
officer thereof. 

That if ilie commission be not restrained, the letters and papers 
re(|uired by it to l)e })rodiiced will be exhibited and revealed to the 
pul)lic at the time and place designated by the defendant in its 
orders and subpcenas: that said defendant will ti’ansmit said letters 
and [)apers lo the Senate of the United States, which' letters and 
])ap(‘rs will be })ublished and made available to the ins})ection of 
(‘veryone as a ])ublic record. tb(‘reby destroying the privacy of said 
letters, divulging trade secrets, violating the privacy of business 
and working irr(*j)arable injury: that the production and ])ublication 
of saidi letters and paj)ers will impair the usefulness of the fe<lera- 
tion, destroy the confidence re.sj)Osed in it by its members and cause 
its members to discontinue their membershij) and the ])ayment of 
the dues necessary for its maintenance, thereby imperiling or al¬ 
together de.vtroving its existence: that for all damages and injury 
resulting lo plaintili' by the production or tlie publication of said 
lettei's and papeis. the plaintiff' and the members of the Millers' 
Federation have no reeoui'se or namely at law. 

The* defi‘ndant moved to dismiss the bill on the following grounds: 
1 st. be*cause the eoui’l iias no jurisdiction to grant the relief ])rayed 
for: ‘Jnd. b(‘eause of the failure* of the bill to state facts entitling 
plaintiff's te) e<juital)le relie'f: ffrd, because plaintiff's have a e*e)mplete 
and ade*(jriate* re'me*dy at law uiieler .se‘ctie)n e)f the Feeleral Traele 
C'ommission act: -Itli. be*cause plaintiffs alle*ge no fae*ts sliowing irre- 
])arable* injury e)r damage re*sulting from any threatened proce^eding 
or ae*tion by the elel’e'iidant: 5th, because the enjoining of the de- 
fe*n‘!ant fi-om exere-ising its ])e)we*i' by subpo‘na woulel be an imconsti- 
tutie)nal inle*rference with the legislative j)owei‘s of the (le)vernment, 
and its legislative rights to ])re)vide the manner anel method of 
j)re)ce*e‘ding by the* defendant in administering the Federal Trade 
Ceunmission ae-l: (Uh. because plaintiff's anel the)se sub))eenacel are not 
threTiteneel with or liable te> a muhij)licity of suits: 7th, because 
A. P. Hudson and (dirl Sims are not parties to tlie amendevd com¬ 
plaint and are the*re*re)!-e not entitleel to relief; 8th, because the 
witnesses subpexmaeel have no interest in the action and are not threat¬ 
ened with injury by reason of the investigation of the Federal Trade 
Commission. • 

1)i:fexi)ant's c'ontextions 


Defendant contends, 1st, that under section 0 of the Federal Trade 
Commission act. it is entitled and has the right at all reason¬ 
able times to examine and to co])y any documentary evidence 
of any corporation under investigation or proceeded against; 
2 nd, that the commission has the power to require by subpoena the 
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attendance and testimony of witnesses and the production of all 
documentary evidence relating to any matter under investigation; 
3rd, that as the commission cannot enforce obedience to its subpoena, 
and must apply to a District Court of the United States to compel 
respect for its ])roo*ess. ])laintilfs may set up as a defense to such 
action by the District Court, lack of jurisdiction to issue the subpoenas 
or any other defense which they may have and that therefore plain¬ 
tiffs have a plain, ado^quate, and complete renunly at law which 
excludes the intervention of eoiuity: 4th, that the method provided 
for testinir the validity of the subpoenas is exclusive: oth, that un¬ 
authorized acts of administrative bodies is no irround for an injunc¬ 
tion where there is an adequate remedy at law or by special statute^ 
citimr Indiana Manufacturinir Company v. Koehne. LSS V. S. 681; 
Cth, that no facts are alleged in the amended bill from which the 
court can infer that irreparable injury will iTstdt if an injunction 
be not irranted. citinir Cruickshank v. Bidwell, 176 U. S. 73: 7th, 
that the issuance of an injunction on the facts presented by the bill 
would be an unconstitutional interference with the ri^ht of Conirress 
to prescribe the manner in which the commission shall proceed. 


THE OPINION 


The Federal Trade Commission has only such powers as are con¬ 
ferred uj)on it by Conirress. and if it exceeds those powers and in¬ 
vades or destroys or threatens to invade or destroy property rights or 
other riirhts in violation of the constitutional <ruaranties. it mav be 


enjoined from so doin<r if those injured have no plain, speedy, or 
com])lete remedy at law. 


The Federal Trade Commission act constitutes the commi.ssion a 


quasi-judicial tribunal for some purposes and a purely adminis¬ 
trative agency for others. Section 5 of the act confers upon the 
commission the powers of a quasi-judicial tribunal and authorizes 
it to issue and serve upon any person, partnership, or corporation 
a complaint charging such person, partnership, or corporation with 
using or having used unfair methods of competition in commerce. 
That section prescribes that notice of the time and place of hearing 
of the complaint shall be iriven to the person, partnership, or cor¬ 
poration charged with unfair competition, at which time and place 
such person, partnership, or corporation has under the provisions 
of the section the right to appear and show cause why an order 
should not be entered by the commission requiring those accused, 
to cease and desist from the violations of law aliened in the com¬ 


plaint. The testimony taken at the hearing must be reduced to 
writing and filed in the office of the commission. If the commis¬ 
sion be of the opinion after hearing the complaint, that the therein 
averred methods of competition are prohibited by the act, it must 
make and report in writing its findings of fact and issue and serve 
an order requiring such person, partnership, or corporation to cease 
using the methods of competition charged. The findings of fact 
so made, if supported by testimony, are conclusive unless modified 
bv the commission itself. An order of the commission direct- 


386 ing a person, partnership, or corporation to desist from unfair 
methods of competition may be reviewed by the Circuit Court 
of Appeals in case the party aggrieved files with the court a writ- 
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ten petition praying that the order of the commission be set aside. 
(See section 5, Federal Trade Commission act.) 

Section 6 vests the commission with powers which are purely 
administrative and authorizes it as an administrative agency of the 
Government, to gather and compile information concerning the 
organization of certain corporations and to investigate; from time 
to time their organization, business, conduct, practices, and manage¬ 
ment as well as their relations to individuals, associations, partner¬ 
ships, and other corporations.* Under the authority of that section 
the commission may require, by general or special order, such cor¬ 
porations to file with the commission in such form as it may prescribe, 
written reports or answers under oath to specific questions as to 
any matters which the commission is authorized by the section to 
investigate. 

Under section G when in a suit brought by the United States a 
decree has been entered against a defendant corporation to restrain 
a violation of llie antitrust act, the commission, upon its own initia¬ 
tive may, and upon application of the Attorney General, must make 
an investigation as to the carrying out of the decree. In either event 
it must i‘ej)ort its findings and recommendations to the Attorney 
General, 'i'he President or either House of Congress may require 
the commission to investigate alleged violations by any corporation 
of the antitrust acts and to report the facts as to such violations. 
Upon a])plication of the Attorney General it may investigate and 
recommend the adjustment of the business of any corporation 
alleged to be violating the antitrust acts in order that the corpora¬ 
tion may thereafter organize and conduct its business in accordance 
with law. 

Section C also })ermits the commission to make public such portions 
of the information obtained by it thei-eunder. as the commission 
deems expedient in the public interest with the exception of trade 
secrets and the names of customers. The commission is authorized 
by the section to investigate from time to time trade conditions in 
and with foreign countries where associations, combinations, or 
practices of manufacturers, merchants, or traders, or other condi¬ 
tions may affect the foreign trade of the United States, and to 
re])ort to Congress thereon with such recommendations as it con¬ 
siders advisable. No power is given by the section to the commission 
to investigate individuals, nonprofit associations, or partnerships or 
to order either or any of them to make reports or answer questions. 
The commission lias jiower to investigate and order answers from 
certain business corporations, but it has no power under section 6 
to investigate any unincorporated nonj^rofit concern. The section 
does not authorize the commission to hold hearings, to issue sub¬ 
poenas, or to take the testimony of witnesses or to compel the 
production of documentary evidence. 

Section 0 provides, 1st, that the commission or its agents may at 
all reasonable times examine or copy any documentary evidence of 
any corporation under investigation or proceeded against; 2nd, that 
the commission shall have power by subpoena to compel the 
attendance and testimony of witnesses and the production of 
any documentary evidence relating to any matter under investi- 


3S7 


gation. 


No complaint was issued or served by the commission on 
the plaintiffs, charging them with unfair competition and it 
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is patent that the investi.<ration which the commission is seeking to 
prosecute, is not within the scope of section 5 and is excluded from 
the provisions and operation thereof. The investi<ration sought to 
be practiced by the commission in this case was administrative and 
was admittedly directed by a resolution of the Senate of the United 

States. The riirht and authoritv of the commission to make the 

« % 

inve.^tiiration is found in section G and particularly in parairraph 
(d) thereof. The Senate resolution did not authorize the investi¬ 
gation of the Millei*s' National Federation or of any particular 
corporation or business concern. It simply dire<‘ted the Federal 
Trade Comnission to investipxte the production, distribution, trans¬ 
portation. and .sale of flour, bread, and by-products and to report 
its findings in full to the Senate, showin<r the costs, prices, and 
profits at each .^ta<re of the process of production and di.stribution 
from the time the wheat left the farm until the bread was delivered 
to the consumer. The resolution made no charires against anv busi- 
ness concern, but rexjuired tlie commission to inve.^^tipite the extent 
and methods of price flxin<r, price maintenance, ])rice discrimination 
and any acts making for monopoly or concentration of control of 
the millinir or bakinir industiMcs, as well as all evidence indicating the 
exi.stence of airreements or conspiracies or combinations in restraint 
of trade. The re.solution did not authorize the commission to issue 
subpamas or to compel the production of doc-uments or ])apers and 
it is unthinkable that the Senate ever intended to clothe the com¬ 
mission witli power to com])el the attendance at Fhicap) of wit- 
nes.^es from every j)art of the United States and to force Arms, 
partnerships, and corporations in the millinp bakimr. and allied 
industries to submit their books and papers to the representative of 
the commission at the time and place desiirnated by the .'^ubpamas. 
No committee of Conirress ap})ointed to make an investipxtion has 
any ])ower to compel the attendance of witnesses or the submission 
of documents or papers unless the committee is so authorized by 
one or both Houses and certainly the Federal Trade Commission 
has no <rreater power in that behalf under the resolution than would 
a committee of the Senate similarly situated. Indeed, if the Senate 
had authorized the commi.ssion to i.^sue jxrocess to secure the attentl- 
ance of witne.<ses and the production of books, documents, and 
pajxers. such action would have been beyond the Senate's jurisdiction. 
ina.smucli as no administrative ollicer of th(‘ (xovernment can be 
vested with such powers without the joint action of both Houses 
and then only within the limits pre.scribed by the Constitution. 
Subordinate administrative apmcies of the (jovernment have no 
powers .siive those irranted by law or nece.s.sarily implied from those 
so irranted and the riirht to leirislate is ve.sted by the Constitution in 
Conirress and not in the Senate or the Hou.se. Buimham v. Morissy. 
14 (iray ±2G: see Fedei'al Trade (\)mmission v. American Tobacco 
Co., 2G4 U. S. ^>0"). :^0G: Kilbourn v. Thompson. 103 lb S. 1G8, 
ITI, 195, 19G. 199. 

The inve.stiiration under consideration was initiated by the com¬ 
mission under and because of the Senate resolution, but even if it 
were prosecuted under section G, that section, as already stated, pre¬ 
scribes in definite and expi-e.ss terms what inve.sti<rations the com¬ 
mission mav make on its own initiative and the means it mav em- 
* • ’ 

ploy to make them. It may require of certain corporations either 
annual or special reports and answers to specific questions concern- 
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ing matters in the section precisely described, mentioned, and named. 
That definite prescription of what the commission may do is ex¬ 
clusive and from it no power can be implied to issue subpoenas 
388 or to compel business men or their employees to submit them¬ 
selves, their letters, business papers, documents, and books to 
examination by the commission at any time and at any place in the 
United States designated in the subpoena. 

Section 9 of the act does authorize the commission to issue sub- 
pcenas requiring the attendance and testimony of witnesses and the 
production of documentary evidence. The attendance and testimony 
of witnesses and the production of documentary evidence necessarily 
contem})lates a judicial or quasi-judicial proceeding, the formal 
hearing of some matter at issue between definite parties, and as no 
such hearing or proceeding is provided for in section G it is evident 
that the power to issue subjKrnas commanding the attendance and 
testimont’ of witnesses and the production of documentary evidence 
has no application to that section. Section o does provide for a 
hearing of charges made by formal complaint of the commission 
against any j)erson, partnership, or corporation and authorizes the 
making of findings of fact and the issuance of an order tq the parties 
cited to desist from unlawful practices. The provision of section 9, 
under discussion, is therefore applicable to the quasi-jiidicial pro¬ 
ceeding j)rovi(led for in section ;>, but ic can not be made available for 
the investigations authorized by section G. To hold otherwise would 
permit the commission to fish for facts which would justify the filing 
of a complaint under section o and thereby allow a discovery which 
could not be achieved even by a bill in equity. 

If matters of business privacy be material and relevant evidence 
for the protection of the public or for the determination of the rights 
of interested parties, a legally constituted tribunal oi- bod\^ <luly 
auhorized to consider the evidence alforded by such matters in a 
proper proceeding may in the manner and as prescribed by law com¬ 
pel their disclosure. United States ex rel. Norwegian Nitrogen 
Products Co., Inc., v. United States Tariff Commission et al., 55 
App. I). C. 3GG, 370: Hank of C’olumbia v. Okeley, 4 Wheat. 23>5-244; 
United States v. Louis. & Nash. R. R., 23G U. S. 318; Federal Trade 
Commission v. American Tobacco Co., 2G4 U. S. 298. 3()5-30G. But 
no mere administrative agency of the (lovei-mnent. acting as such, 
has any right to invade the })rivacy of business, except as prescribed 
by law and then only within constitutional limitations. Indeed so 
far as natural persons or private corporations are concerned it is 
certain that Congress can not give administrative officials authority 
to rummage through their papers witliout their consent in the hope 
that evidence may be discovered useful ff)r a public purpo.-e. Robin¬ 
son V. Richardson, 79 Mass. 454, 45G, 457, 458; Federal Trade Com¬ 
mission V. Baltimore Grain Co., 248 Fed. 88 G, 889, The rights of a 
corporation against unlawful search and seizure are to be protected 
even if the same result might have been achieved in a lawful way. 
Silverthorne Lumber Co. v. United States. 251 IT. S. 385. 392. 

Section 9 authorizes the commission and its agents to examine at 
all reasonable times and to copv documentarv evidence of anv cor- 
poration under investigation or proceeded against, but the commis¬ 
sion has no power to issue or serve subpmnas or to compel witnesses 
to attend or testify or to exact the production of documentary evi- 
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dence until it has proceeded ajrainst the corporation by taking the 
action set out in section 5. 

389 Subdivision (a) of section 6 does not authorize the commis¬ 
sion to investipite persons or partnerships. Its rijzht to 
investigate thereunder is limited thereby to corporations which are 
not banks or common carriers and its activities as an investigating 
body are further limited, by the Constitution, to corporations en¬ 
gaged in interstate commerce. 

The Millers’ Xational Federation, A. P. Husband and Carl R. 
Sims, are not corporations as defined by the act, and the right to 
investigate them or anv of them is not conferred on the commission 
by section (>. 

Fhe Sims Milling Comi^any is a corporation engaged in Indiana in 
the manufacturing of wheat flour and other products, wldcli are sold 
in both intrastate and interstate commerce, and it may be that the 
commission has a right to exact under subdivision (a) of section 6 
the reports and answers therein specified, but it has no right what¬ 
ever to compel the attendance of witnesses and the production of 
documentary evidence until it has filed the complaint provided for 
in .section 5 against the Sims ^Milling Company concerning its inter- 
str.tc* business. t>ee Federal Trade Commission v. Claire Furnace 
("o.. *285 Fed. 93(). i)4(). 941. Fedei'al Trade Commission v. Baltimore 
(b*;iin (k). 284 Fed. 8s(). 889. 890, affirmed in 2G7 U. S. 580. 

AVe now come to tlie cons’dei*:ition of whether tlie plaintiffs have 
the {)lain. adecjuale. and complete remedy at law which bars their 
right to relief in equity. 

The bill alleges, and it is not denied, that the secretarv-treasurer 
of tlie Millers’ Xational Federation is required by the subpmna duces 
tecum to ruoduce and submit to the representative of the commis¬ 
sion. 1st, the memoranda or minutes of agreements, discussions, or 
decisions of members of the Millers’ Xational Federation and others 
at 21 gf-oup meetings lield in various specified cities and States in the 
I’niteii States: 2rtd, the originals or carbon co])ies of nearly 450 
letters sent or received by or furnished to the Millers' Xational Fed¬ 
eration. 'riie o!-iginal ])apei*s and documents required by the com- 
missioTi to be ju'ciduced in eviilence are uncpiestionably the goods and 
chattels and therefoi*e the projierty of the Millers’ Xational Federa- 
tio:i or of its comporumt members. Boyd v. T'nited States, 110 F. S. 
010. 027. 028. 030. Tlie unauthorized taking of tliem from theT* 
j)o.ssession is therefore not only an invasion of property rights with¬ 
out statutoiy justification, but what is more to the point a violation 
of the constitutional riglit of at least three of the ])laintilfs to the 
security of their papers against seizure and the exposure of their 
contents to the public without warrant of law. Even corporations 
will be pi-otected against the taking of tlieir books and papers by ad- 
mini.srrative officers if no such authority is conferred by statute. 
Under section 0 the commission may order corporations to file special 
and annu.al rej)orts and answers to questions. By section 9 it is pro¬ 
vided that the conimi.ssion or its agents mav at all rea.sonable times 

V ’ ^ 

examine and copy any documentary evidence of any corporation 
under investigation or proceeded against. Xeither section, however, 
confers on tlie commission the power to direct the removal of books, 
papers, or documents from the })lace of business of the corporation 
for the purposes of an administrative investigation. 
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390 True enough, the plaintiffs may refuse to testify or to 
produce the minutes and letters required by the commission, 
and test the right of the commission to issue the subpoena when it 
is sought to punish them for contempt, as provided in section 9, 
or when they are charged under section 10 with a criminal offense 
punishable by fine, or imprisonment, or by both fine and imprison¬ 
ment, as therein provided. But plaintiffs are not obliged to wait 
for a criminal or other j)rosecution where Government agencies, 
under color of authority, but without sanction of law, threaten to 
de])rive them temporarily or permanently of their constitutional 
rights. Ex parte Young. 209 E. S. 123, 103, 104: Oklahoma v. 
Love, 252 I'. S. 331, 3>::o. 3)37; Terrace v. Thompson, 203 U. S. 
19T. 215, 210. ... . I . . 

Courts, it is true, will not issue injunctions against administrative 
officers on the mere apprehension that they will not do their duty or 
will not proceed according to law, but administrative olTicers must 
keep within the statute in the exercise of their powers and if they 
threaten or seek to do something which is wholly beyond their 
iurisdiction thev will be restrained. Waite v. Maev, 240 U. S. 000, 
009, 010. Where an administrative agency seeks, attempts or 
threatens to do something beyond its jurisdiction which will con¬ 
stitute an invasion of property or constitutional rights and,threatens 
to commence criminal proceedings to compel obedience to its man¬ 
dates. it may be enjoined from commencing such ci’iminai j)roceed- 
ings. Dobbins v. Los Angeles. 195 V. S. 223. 241; AVestern Union v. 
Andrews. 21G U. S. 105, IGG, IGT. If the commission may be enjoined 
from bringing criminai proceedings under section 10 of the Federal 
Trade Commission act, it can hardly be argued that it cannot be en¬ 
joined from exceeding its jurisdiction and doing the things which 
would constitute the basis for such criminal proceedings. , 

In addition to ;dl that, it appears fi-om the bill that if the letters, 
pa})ers, and documents are j^roduced to the commission tliey will 
be revealed to the ];ublic at the time and place designated by the 
defendant in its subpamas and will be transmitted to the Senate 
of the United States, where they will be published and made avail¬ 
able for inspection by every one as a public record. Such aipublica- 
tion or revelation constitutes an intrusion on the privacy of busi¬ 
ness and an infringement of constitut’onal rights for which the law 
affords no adeejuate remedy, and from that it follows that the inter¬ 
vention of equity is justified. 

The court finds, 1st (a) that the iMiller.s’ Xational Federation, 
A. P. Husband and Carl AV. Sims, are not corporations; within 
the meaning of .section G of the Federal Trade (Commission act 


and that they are therefore not subject to its provisions or to an}^- 
investigation j^racticed under it: (b) that no complaint has been 
filed against tlie Millers' Xational Federation, A. P. Husband or 
Carl AA". Sims and that they are therefore not subject to the provision 
of section 5; (c) that the Federal Trade Commission having filed 
no complaint against the Millers’ Xational Federation, Carl Sims 
or A. P. Husband, has no jurisdiction of any of them, and that the 
.attempt to .subpena them is heyon<1 the ])ower of the commission; 
2nd (a) that the Sims Milling Company is a corporation and that, 
assuming for the purposes of this case that the provisions of 
391 section G are constitutional, the compan}^ may be required 
tliereunder to file annual and s]:)ecial reports and answers 
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to questions furnishing information required by the commission as 
to its organization, business, conduct, practice, management, and 
relation to other corporations, partnerships, etc.: (b) that the Sims 
^lining Com 2 )any ma}’ be j^roceeded against under section 5 and 
that in accordance with its provisions subi^oenas directing the at¬ 
tendance of witnesses and the i)roduction of documentary evidence 
may be issued after tlie filing of the complaint and the giving of 
the notice provided for by that section: (c) that while sections 0 
and 0 j)rovide that the Federal Trade Commission and its agents 
may re({uire of the Sims Milling C'ompany rej)orts and answers to 
questions and may at all reasonable times e.xamine and cojn’ any 
dociimeiitarv evidenc(‘ of the conq)any, the commission cannot exer¬ 
cise any of such powers unless an investigation of the com 2 )any has 
been lawfully and constitutionally ordered or recpiired: (d) that an 
investigation of the Sims Milling Conq^any was not ordered l)y the 
commission, the President, the Attornev (lenerai, or bv either House 
of Congress: (e) that as no complaint was Hied as 2 )rovided by 
section o and as no investigation of the Sims Milling Com})any was 
ordered under section (>, tlie commission was without jurisdiction to 
issue a subpoaia retiuiring the })roduction of its books. 2 )apel's, or 
other documentary evidence: .*h'd. that the commission under section 
0 and the Senate resolution has no right to conq)el the jiroduction 
or disclosure of the contents of the 2 )apers and documents s2)eciHed 
in the sub[)(enas: 4th. that the plaintifi's have no ade(iuate remedy at 
law and that they have a right to an injunction for their relief. 

Let a decree be jirepared in accordance with this opinion and pre¬ 
sented to the court after submission to counsel for the defendant. 

James F. Smith, 
Actinq Amocuite Justice. 


Order 

Filed October S, 1926 ^ 

Plaintiffs* motion for a tenqiorarv injunction iqioii the verified 
amended bill of complaint and affidavits submitted by both the plain¬ 
tiffs and the defendant, and the defendant's motion to dismiss the 
amended bill of complaint coming on to be heard, both motions hav- 
in<i been arirued bv counsel: 

It ai^pearing to the court that the defendant was and is without 
power or authority in law to make or enforce its four several orders 
dated Aj^ril 16. 1926. inirjiorting to have been made under Senate 
Resolution Xo. 166 and directing that hearings be held and sub- 
pamas be issued, copies of said orders being set forth, respectively, 
in [laragraphs 5, 6. 7, and 8 of said amended bill of complaint, or 
any of said orders, and was and is without 2 )ower or authority to 
issue the three several subpoenas j^uq^orting to have been issued 
pui-suant to the terms of the aforesaid orders, returnable in the 
693 City of Chicago on Ajiril 28. 1926, at ten o'clock a. m., two 
of which were addressed to A. P. Husband, secretary-treasurer 
of the Millers* National Federation, which is a j^laintiff herein, and 
one of which subpoenas was addressed to Carl W. Sims, ^^resident of 
the Sims Milling Company, which is also a plaintiff herein, said sub¬ 
poenas being more particularly described in paragraphs 9 and 10 
of said amended bill of complaint, and copies of which are attached 
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thereto as Exhibits A, B, and C, respectively, or any of said sub¬ 
poenas ; 

And it further appearing that the plaintiffs have no adequate rem¬ 
edy at law and that unless a temporary injunction is granted as 
prayed said plaintiffs would suffer irreparable injury and would 
suffer unreasonable search, seizure, and disclosure of their papers 
and records in violation of the fourth amendment of the Constitution 
of the United States and would be deprived of their papers and 
records without due process of law; 

Now tlierefore, in consideration of the premises and for the 
reasons aforesaid, it is this 8th day of October, 1926, hereby ordered, 
adjudged, and decreed as follows: 

[Marginal note in longhand:] Contents noted. Jas. T. Clark. 

(1) That the defendant's motion to dismiss the amended bill of 
complaint be and hereby is denied. 

(2) That the plaintiffs’ motion for a temporary injunction be and 
hereby is granted, and that such temporary injunction issued as 
prayed in said amended bill of complaint, and that during the 
pendency of this cause and until (he further order of the court the 

said Federal Trade Commission, its members, attorneys, 
394 agents, assistants, deputies, and employes be, and' the same, 
each and all, arc enjoined and restrained from taking any 
steps or instituting or causing to be instituted any proceedings 
enforcing or for tlie purpose of enforcing the aforesaid, four sev¬ 
eral orders of April IG, 1926. above described, or any of said orders, 
or the aforesai<l several subpcenas jihove described, or any of said 
subpcenas. and from recjuiring jilaintiff’s or either of them or any of 
the members of plaintiff' fedenition or their res])ective officers or em¬ 
ployes to a])pear in response thereto before defendant's e.xaminer or 
any member or other officer or agent of defendant, or to produce 
the papers and documents demanded therein or other pa})ers and 
documents, and from instituting or causing to be instituted any 
proceedings for the purpose of imposing or enforcing any penalty, 
iiahility. fine, or other ])unishnient upon or against any person or 
corporation for having failed to obey any of the aforesaid orders of 
said defendant or any subpcjenas issued or purporting to have been 
issued in ])ursuance thereof, and that a writ of temporary injunction 
issue accordingly, upon tlie plaintiff's giving security in the penalty 
of five thousand dollars ($5,000.00), conditioned upon the, payment 
of sucli costs and daniaires as mav be incurred bv said defendant if 
found to have been wrongfully enjoined or restrained hereby. 

C'ounsel for defendant notes an exception to this order, which ex¬ 
ception is hereby allowed. 

James F. Smith, Acting Jtistice. 

No objection as to form. 

James T. Clark, 


Attorney for Defendant. 


395 


Assignment of errors 
Filed November 8, 1926 


The court, in this case, erred as follows: 

1. In not dismissing the bill for want of equity and lack of juris¬ 
diction. 
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2. In not denyin" the motion for a temporary injunction for want 
of equity in the bill. 

3. In not granting the motion to dismiss the bill for failure to 
state a cause of action entitling plaintiffs to relief in a court of equity 
against the defendant. 

4. In not holding that the plaintiffs. Millers’ National Federation, 
or Sims Milling Company, or any of the persons or corporations in 
whose behalf plaintilfs assume to sue, are not threatened with a 
multiplicity of suits under any provision of the Federal Trade Com¬ 
mission act. 

5. In not holding that the plaintiffs have an adequate and 
390 complete remedy under the statute, inasmuch as any objections 
to the enforcement of the subpcenas as not within the power of 
the commission, or as to the character of the evidence as confidential 
or privileged, or for any other reasons, may be heard and passed on 
judicially by the appropriate District Court of the United States, 
under the provisions of section 9. 

G. In not holding that such remedy in the District Courts, so pro¬ 
vided, is exclusive, and that the commission must re.-ort to said court 
to enforce its sul){)(enas, where plaintilfs may inter})ose every objec¬ 
tion here raised to the commission's authority, and that there is 
therefore no threat of irreparable injury. 

7. In not holding that the Federal Trade Commission having the 
power to issue and: enforce the subi)a*nas, no irreparable injury' is 
involvetl to the witnesses, or the plaintilfs. or those in whose behalf 
they complain. 

M. In holding that the issuance and enforcement by the Federal 
Trade Commission of its subpcenas recpiiring the attendance of the 
witnesses and production of the evidence set out in the subpoenas 
duces tecum, subject to the provisions of section 9 for recourse to the 
United States District Courts, would constitute a violation of the 
fourth amendment of the Federal Constitution. 

397 9. In holding that tlH‘ Federal Trade Commission has no 

power under tlie provisions of section G (d). 9 and 10 of the 
Fedei-al Trade Commission act. to issiu* and enforce ^uhjxenas except 
when acting in a (juasi-judicial ca})acity in the hearing of charges 
in the foini of a complaint, as provided in section 5 of the said act. 

10. In holding that Senate Kesolution 1G3 does not allege, within 
the meaning of the act, violations of the antitrust acts by any cor¬ 
poration, and does not authorize an investigation by the Federal 
Trade Commission of such charges against the Millers' National 
Federation and its members, or other corporations, including the 
Sims ^filling Company, engaged in the milling industry. 

11 . In holding that under the authority of Senate Resolution 1 G3 
and of section G (d) of the Federal Trade Commission act. the com¬ 
mission iunl no right to issue subptenas for. or compel the produc¬ 
tion of. the papers and documents specified in the subptenas duces 
tecum, and of the testimonv called for in the other subpoenas issued 
bv it. 

12. In holding tliat the Millers’ National Federation is not a 
corporation within the meaning of section G of the Federal Trade 
Commission act. 

13. In not holding that the said subpoenas were issued in an 
investigation of violations by a corporation or corporations of the 
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antitrust acts alleged in Senate Resolution 163, under the authority 
of section 6 (d) of the Federal Trade Commission act, and 

398 that the evidence called for in said subpoenas duces tecum was 
defined and particularly described therein, and related solely 

to said subject of investigation; and that said subpoenas did not call 
for any production or exposure of any records, or documents, or 
other evidence not so definitely described and related to said subject 
and investigation; and that the witnesses subpoenaed are presumed to 
have been subixenaed to testify to matters relating to the same 
subject of investigation and no other. 

14. In not holding that exercise of, by the Federal Trade Com¬ 
mission, and the manner in which it exercises the power to issue 
and enforce its subpoenas under sections 6, 9, and 10 of the Federal 
Trade Commission act. are within the discretion of the commission, 
and that the court has no jurisdiction to interfere with the exercise 
of such power. 

1;>. In not holding that the delegation of powers contained in 
the provisions of the Federal Trade Commission act. including sec¬ 
tions 6, 9, and 10 thereof, is a valid grant of powers by the legislature 
to an administrative body, and that the procedure prescribed therein 
for the enforcement of the commission’s subpoenas is constitutional 
and lawful, and that to interfere therewith by injunction or other 
judicial process or decree is an invasion of the constitutional right 
of the legislative branch of the Government by the judicial branch 
thereof. 

399 IG. In not holding that Senate Resolution 163 was author¬ 
ized by, and is in conformity with, the provisions lof section 

6 (d) of the Federal Trade Commission act, and authorizes and 
directs investigations by the commission of alleged violations of the 
antitrust acts by corporations. 

17. In not holding that Congress, under the Constitution, has full 
authority and power to grant, and does by the Federal Trade Com¬ 
mission act grant, to defendant, the power to summon witnesses, and 
to require by subpoena the production of testimony and evidence re¬ 
lating to the investigation by it of violations by corporations of the 
antitrust laws, under the authority of section 6 (d) and Senate 
Resolution 163. 

18. In not holding that section 9 of the Federal Trade Commis¬ 


sion act authorizes and empowei*s the commission or its 'agents to 
require by subpoena the attendance and testimony of witnesses and 
the ])roduction of all documentary evidence relating to any matter 
being investigated under authority of section 6 (d), at iany des¬ 
ignated place of liearing, including the witnesses and the documen¬ 
tary evidence covered by the subpoenas in this proceeding and the 
places of hearing designated therein. 

19. In holding that, because no complaint against the Millers’ 
National Federation or any of its members, or other corporation or 
corporations engaged in the milling industry, was issued bv the com¬ 
mission. as i^rovided by section 5, the commission was without juris¬ 
diction or power to issue subpoenas requiring the production 
400 by the Millers’ National Federation or other corporations en¬ 
gaged in the milling industry of records, correspondence, and 
other evidence relating and material to the investigation authorized 
by section 6 (d) and the Senate Resolution 163. 
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20. In holding tliat the commission, under the provisions of sec¬ 
tion 6 (d) and the, Senate Resolution Kvh and the provisions of sec¬ 
tion 9. had no right to subpoena the records and correspondence 
specified in the subpoenas duces tecum and to compel the production 
or disclosure of the contents thereof under the provisions of section 9. 

21. In not holding that subj)oenas may bo issued, under the powers 
conferred upon the Federal Trade C^)mniission by section 9, to any 
])ai‘ty, corporation, or individual, for the purpose of obtaining testi 
monv and evidence material to anv investiiration authoi‘ized bv sec- 
tion 0. and that the parties sub])(rnaed by the commission are subject 
to the enforcement of said subpomas under the provisions of sec¬ 
tions 9 ami 10. 

22 . In not holding that the commission, pivvious to the issuance 
of its subp(enas. had secured substantial evidence of practices and 
acts by the Millers* National Federation and various corporations, 
members of said federation and others, tending to substantiate the 
charges being investigated under authority of said Senate Resolu¬ 
tion 1()2>, viz. violation of the antitrust acts and undue restraint of 

compc'tition by the ti.xing of pi-ices of their product among 

401 membei*s of tlie mil bn!! inilustrv in tlie Fnitt'd States, and 

* 

that tlie t('stimony and evidtmce called for by the various 
subjxenas duetts tecum are coniined by tlu* tiu-ms of said subpoauis to 
such evidem-t' as the evidence previously ac<juired by the commission 
in its investigation gives ju’obable ca’ise to believe is relevant and 
material to tin* subj(‘ct of the investigation. 

2 -h In not holding that the sui){)(enas i.^sued by the Federal 
Trade (''ommission. ;is set forth in the anumdc'd complaint, rcfjuii'ed 
the production of evidence relating to int(‘rstat(‘ commerce itself and 

to matters so chair!v connecteil with and alVectimr interstate com- 

• « 

merc(‘ as to be within the power of the commission to riMpiiri'. under 
authority of the clause of the Federal (Constitution giving (Congress 
power to regulate I inti'rstate commerce, and of the Federal Trade 
Commission act. 

24. In not holding that tlu' evidence and data called for by the 
subpama duces tecum were not trade secrets, or privileged, within 
the meaning of the law and of the said Federal Trade (Commission 
act. and that the sub])(enas oi‘ the enforcement of them ilo not con¬ 
stitute any unlawful or unconstitutional invasion of the private or 
])i*oj:)erty rights of the plaintitfs. or any of those in whose behalf 
they profess to sue. 

25. In holding that to construe and interpret the Fcxleral 'Fi'ade 
Commission ai*t as granting the ])ower and authority to the com¬ 
mission to issue the oialers and subpmnas and enforce the same 

402 would rend(*r the act unconstitutional, as violating the due- 
proce.ss clause of the fiftli amendment and constituting unrea¬ 
sonable search and seizure under the fourth amendment to the 
Federal Constitution. 


26. In not holding that the statute autliorizes the imposition of the 
penalties provided in section 10 of the Federal Trade (Mmmission 
act for refusal to obey the subpoena of the commission only after an 
opportunity to test the validity of the commission’s subpeena has 
been afforded to the parties, as provided by the statute, and only in 
case of willful refu.sal thereafter to comply with the subpoena. 
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27. In not holdin" that the penalties provided by the act are not 
so severe as to deny due process of law. 

28. In not holdinir that the commission had taken no steps, nor 
indicated any purpose, nor threatened in any way to proceed against 
the witness subpoenaed by it, for the imposition of any penalties 
under section 10. 

29. In not holding that the records, corres})ondence and docu¬ 
ments, and the testimony called for in the commission's subpoenas, 
are evidence and testimony within the provisions and meaning of 

section 9 of the Federal Trade Commission act. 

:i(). In not holding that the evidence required by the commis¬ 
sion's sub])(ima to the secretary of the Alillers* National Fed¬ 
eration, as well as by subpoenas to the other witnesses, relates to the 
activities of other corj)orations as well as the Millers' National Fed¬ 
eration. under the allegations contained in Senate Resolution 103. 

Bayaki) T. Hainek, 

('hief CoiuixeJ. 
Adkiex F. Buskuv. 

Assistant ('hief 

Aftomeil-'i for Federal Trade ('oai'inhFioa. Defendant. 

404 DeFKjnatlon of the roidodi^ of the trainsertpt of record 

Filed November 8, 192G 

To the Clerk of the Scekeme Court of the District of Coli'mbia: 

'riie def(‘ndant ha\'ing perfected an appeal to the Court of Ap¬ 
peals of the District of Columbia on the 2()th day of October. 1926, 
hereby reipiests the clerk of tlu* Supivine Court of the District of 
Columbia to prepare, at ded'endant's expense, a transcript of the 
record on a])|)eal to tlie Court of Aj)peals of tb(‘ Distinct of Colum¬ 
bia. including therein the following jiapers and proceedings, viz: 

1. Amended bill of complaint with exhibits thereto. 

2. Motion to dismiss amended bill. 

3. ^Vlotion for j>reliminary injunction on amended bilT and affi¬ 
davits of Messrs. Hanneman, Sims, Olsen. McLemore. Ihdl. Davis, 
and Crosby, and reply affidavits of ^lessrs. Anderson. Fakler, and 

Shack. 

405 4. Answer in opposition to motion for ])roliminary injunc¬ 
tion on amended bill and affidavits of Messrs. Arnold (E.x- 

hibits A and C only). Hoover. Mullock, Day. Patterson. T.ogan, 
and affidavits in answer to })laintiff's reph’ affidavit of Messrs. Ar¬ 
nold, Patterson, Hoover, and Johnson. 

5. Order dismi.ssing amended complainant as to plaintiffs Husband 
and Sims. 

6. Opinion of Justice Smith. 

7. Order granting temporary injunction and denying; motion 
to dismiss bill, with notice of appeal as amended. 

S. Assignment of errors. 


9. This designation. 


Bayard T. Hainer, 

Chief Counsel.^ 
Adrien F. Busick, 

Jimistant Chief Counsel., 
Attorneys for Federal Trade Co^nmission. 
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406 Court of Appeals of the District of Columbia 

No. 1210. Original. October term, 1926 

Fedeilvl Trade Commission, petitionE ii 

7 ;.v. Equity No. 45592 

Miller's National Federation et al.J 

Order allowinfj special appeal 

Filed November 23, 1926 


On consideration of tlie motion to reconsider the petition for the 
allowance of a special appeal in the above-entitled cause, it is or¬ 
dered by the court that said motion be and the same is hereby 
granted. 

And on a reconsideration of said petition it is further ordered 
that a special appeal from the order of the Supreme Court of the 
District of Columbia entered therein on the 8th day of October, 
1926, be and the same is hereby allowed as pra^^ed. 

Per Mr. Chief Justice Martin. 

Novkmbit: 22. 1926. 

[seal.] 

A true copy. Test: 

Henry W. Hodges. 

Clerk of the Court of Appeals 

of the District of Columbia. 

407 Supreme Court of the District of Columbia 


United States America. 

District of Coluaibia. ss: 

I, Frank K. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages numbered from 
1 to 406. both inclusive, to be a true and correct transcript of the 
record. accordin<r to directions of counsel herein filed, copv of which 
is made part of this transcript, in cause No. 45502 in equity, wherein 
Millers' National Federation et al. are plaintiffs and Federal Trade 
Commission is defendant, as the same remains upon the files and of 
record in said court. 

In testimonv whereof, I hereunto subscribe mv name and affix the 
‘•eal of said court, at the city of Washington, in said District, this 

Sth dav of December. 1926. 

• 

[seal] Frank E. Cunningham, Clerk, 

Bv Chas. B. CoFLiN, Assistant Clerk. 
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In the Court of Appeals of the District of 

Columbia 

October Term. 1927 


No. 4541 


Federal Trade (''oaimission, appellant 

I 

V. 

Millers National Federation and Sims Milling Company, 

appellees 


BRIEF FOR APPELLANT 


JURISDICTION 

This apjieal was allowed bv this court (under Section 22G, 
Code of the District of Columbia) from an order of the 
Supreme Court of the District grantintr a temporary injunc¬ 
tion to the apjiellees restraining the Federal Trade Commis¬ 
sion from enforcinir its subpcenas issued in an investijzation 
by it in response to a resolution of the United States Senate 
to violations of the antitrust acts in the hour-millin<ir 
industry and denying the Commission's motion to dismiss the 
bill praying for a jiermanent injunction. 

The ajipellant souirlit (by certiorari to this court) a review 
directly by the Supreme Court of tlie United States, under 
Section 240 of the dudicial (’ode. believing that the order 
of the Supreme Court of the District ^'••os in <?irect final and 
involved only a question of law. The Supreme Couil denied 
appellant's petition for certiorari after handing- down its 
decision in a similar case. Claire Furnace Co, et a.l. v. Fed- 
eral Trade ('onunuFion,, reversing an order of the Supreme 

( 1 ) 




Court of the District ^ranting an injunction, and directing 
a dismissal of the complaint. That decision, it is believed, 
applies to tlie instant case. 


STATEMENT OF THE CASE 


The case ar<)>e from a resolution of the Senate (No. 

(KSth ('onirress, 1st Session) a(lopt<‘(l Feb. 1(). 19:24. direct- 
inir tile Federal Trade Commission to investiirate the 
flour and bread industries and report its findinirs to the 
Senate, showinir co>ts and jirofits at each staire of tlie process 
of production and distribution and •'the e.xtent and methods 
of prii-e fi.xinir. jirice maintiuianee. and price discrimination; 
the developnuuits in the direction of monopoly and concen¬ 
tration of control in th(‘ milliiiir and bakinir industries, and 
all evidence indicatinir the e.xistence of airreemenls. con¬ 
spiracies. or combinations in restraint of trade." ( Rec. pp. 
oO and 9)1.) Section (> (il) of tlie Federal Travle Commission 
Act provides that the ('ommission shall have power ** Upon 
the direction of the President or either House of Conirress 
to investiirate and report the facts relatinir to any alleired 
violations of the antitrust acts by any corporation." (See 
Appendi.x. pj). 79-81.) 

In pursuance of the Senati* resolution the C'omniission, 
as more fully >lated inflow, irathered certain information 
from the Millers National Federation, millinir corporations 
and others, and on the basis (d’ sucli information indicalinir 
violations of the antitrust laws, it reipiested further docu- 

mentai'V evidence of the e.xistence of which it had learned, 

* 

sujiplementinir such infoi*mation, and on the refusal of such 
recpiest. it issued certain subpoaias <!ures trcuni, specifyini^ 
minutely llu* papei’s desired ami indicatimr their relevancy 
to th(‘ ixuidimr investigation, returnable at the time and 
place of hearinir named in the suhpcenas. and a number of 
subptenas <uJ tc.sftp<utinlnm in [lursiiance of the same object. 
On the eve of the day set for hearin«f. April :20. 19*iG. the 
Millers National Fe<leration and otlu'rs hied in the Sui)renie 
Court of the District of C'olumbia a bill in e(iuity askiinr a 
permanent injunction airainst the enforcement of the 
.subpa*nas and obtained a tempoi-arv restraining onler pend- 
inir a hearinir of their motion for temporary injunction. 
None of the witnesses sub|)a*naed appeared at the hearing 
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as appointed or filed any objections. The motion for a tem¬ 
porary injunction toirether with a motion by the Commis¬ 
sion to dismiss the bill for want of equity was subsequently 
arirued before Justice Smith and briefs were submitted. 
Justice Smith thereafter made an order irrantinii: the tern- 
porary injunction as prayed for and denying the Commis¬ 
sion's motion to dismiss. The opinion will be found at paires 
278-282 of the record. It holds, in effect, that the power to 
i.ssue and enforce subpoenas, driven in Sec. 9, applies only 
to formal proceedinirs beirun by complaint, under the pro¬ 
visions of Sec. ;*), and not to investipitions authorized in 
Sec. G, and that to hold otherwise would render Sec. 6 un¬ 
constitutional as violatinir the Fourth Amendment to the 
Federal Constitution airainst unreasonable .search and 
.seizure. 


It should be noted tliat in its opinion the court below, 
under the head of The Case." states the facts as alleged 
and in tlie laniruaire of the complaint, as if admitted. This 
is, of course, the ca.se onlv in relation to the motion to 
di.smiss and only so fai‘ as the facts are well pleaded. It 
does not apply to the appellant's motion for a preliminary 
injunction, in which the facts alleired in the complaint are 
controverted by the Comniission\s affidavits op}K)sin^ the 
motion, which were filed with the court and whiclq the 
Commission contends, clearly refute the allejrations of the 
bill as to threatened irreparable injury, immateriality pf the 
evidence called for in the Commission’s subpomas diices 
tecum., or violation of the Constitutional protection aijainst 
unrea.sonable search and .seizure, as distimruished from the 
question of law as to the power of the Commission. . 


QUESTIONS PRESENTED 

The appeal involves (1) the (juestion whether a court of 
e(|uity can enjoin the enforcement by the Federal Trade 
Commission of subpoenas issued by it under the provisions 
of Sec. 9 of the Federal Trade Commission Act (See 311. 
38 Stat. 717), in view of the jurisdiction e.xpressly given 
bv .said section to the United States district courts, to 

%- I' 

punish refusal to obey the Commission's subpoenas as con¬ 
tempt, and the provision of Section 10 fixing penalties for 
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such refusal after conviction by a couit of competent juris¬ 
diction: (2) whether the provisions of Sections 9 and 10 
providing for the is.suance and enforcement of subpoenas 
apply to investigations by the Commission of alleged viola¬ 
tions of the antitrust laws at the direction of tlie President 
or either House of Congress, as provided in Section 6 (d) 
of said Act: and whether such an investigation was author¬ 
ized by the resolution of the Senate (Xo. 103); and (3) if 
so. whether such powers were lawfully exercised in the sub- 
pumas (lucf's fi'rmn issued by the Commission to the plain- 
till’. Hillers' Xational Federation and others, in respect of 
the definiteness of the demands, their materialitv. and the 
constitutional })rotecti()n against unreasonable search and 
seizure, or want of due proce 


ess. 


ASSIGNMENT OF ERRORS 

The specific errors assigned (Rec. pp. 28:^287) may, for 
the present i)urpose. be condensed as follows: 

The Supreme Court of the District erred: 

I. In holding that the i)rovisions of Section 9 of the 
Federal Trade Commission Act for the issuing of subpoenas 
apply only to proceedings commenced by a complaint de¬ 
scribed in Section 5 of the Act. 

II. In holding that a grant of such })ower in investiga¬ 
tions authorized by Section G (d) of said act would be 
unconstitutional. 

III. lit granting the motion for tem})orary injunction 
and holding that the (’ommission was acting bevond its 
})ower.s. 

IV. In denying the ('ommis.'ion*s motion to dismiss the 
amended hill of comj)laint for want of e(}uity. 


THE FACTS 

(All cir.'ilions t«» tlir record rcd'er to the iiultc luiinliers jiriated on 

till' toj) i-iir)irrs) 

’Idle original bill was dismissed with leave to amend, for 
want of jurisdiction, on the ground that the plaintiffs named 
in it wei'e not shown to be threatened with irreparable in¬ 
jury. The record consists of the amended bill and exhibits 
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(Rec. pp. 1-71), motion for a preliminary injunction 
(p. 73), affidavits for (75-131) and affidavits and answer 
opposing the motion (Rec. pp. 134—2G4), motion in behalf 
of the defendant-appellant to dismiss the amended complaint 
(Rec. p. 133). order dismissing the bill as to certain parties 
j)laintitfs (]). 273), order granting temporary injunction and 
denying motion to dismiss complaint (pp. 282-3),.opinion 
of Justice Smith (p. 273), assignment of errors (pp. 283-7), 
and order of the Court of Appeals of the District of, Colum¬ 
bia allowing a special appeal (p. 288). 

The appellee (plaintiff below). Millers’ National Federa¬ 
tion, is an unincorporated association composed of approxi¬ 
mately three hundred individuals, partnerships, and corpor¬ 
ations engaged in milling wheat flour, including the prin- 
ci})al mills in the country. Sims Milling Company is a 
member of the Federation. The other parties named as 
plaintiffs in the amended bill, A. P. Husband, Secretary of 
the Federation, and Carl W. Sims, President of the Sims 
Corporation, were eliminated on the hearing by order of 
the court, on the ground that thev as individuals or as wit- 
nesses subpoened had no .standing as parties plaintiff.' (Rec. 
p. 273.) 

Senate resolution 103 (G8th Congi*ess, 1st Session), 
adopted February IG, 1924-, was as follows: 


Resolved. That the Federal Trade Commission be. 


and it is hereby, directed to investigate the produc¬ 
tion. distribution, transportation, and sale ofi flour 
and bread, including by-products, and report its find¬ 
ings in full to the Senate, showing the costs, prices, 
and profits at each .^tage of* the proce.ss of j^roduction 
and distribution from the time the wheat leaves the 


farm until the bread is delivered to the consumer; the 
e.xtent and methods of price fixing, price mainte¬ 
nance, and price discrimination; the developments 
in the direction of monopoly and concentration of 
control in the milling and baking industries; and all 
evidence indicating the existence of agreements,‘ con¬ 
spiracies, or combinations in restraint of trade. 
(Rec. pp. 30 and 31.) 
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Section 6 (d) of the Federal Trade Commission Act (Ch. 
311, 38 Stat. 717) is as follows: 

Se(\ (). That the Commission shall also have 
power— * * ♦ 

(d) Upon the direction of the President or either 
House of Con<rress to investigate and report the facts 
relatinir to anv alleired violations of the antitrust acts 
by any corj)oration. 

On May 5. 1924. the I'ederal Trade Commission adopted 
an order directinsr its Cliief Economist to proceed with the 
i n vest i pit ion under Senate Resolution 1G3. (Rec. pp. G, 7.) 

Accordinirlv investiiration was be<run bv the Commission 
throuirh its aiients. as more fullv set forth in the affidavit of 
John Knox Arnold, who was in charp‘ of the investigation. 
(Rec. p. 147.) Instructions drawn up by Mr. Arnold to 
jrovern tlie work of the Commission's investi<rators in the 
field contained the following description of its purposes and 
the information sought: 

d'o secure evidence of anv a<xi‘cements, under- 
standiiiiis. or cooperation by and amon<r millers' asso¬ 
ciations and their members re^ardinir the restriction 
of competition by cuttinir down production; fixing 
unifoiin costs of production: fixing uniform conver¬ 
sion costs: fixing differentials on the various sizes of 
packaires; fixinsr carrvinir char<res for flour sold but 
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not vet delivered: charirinir wheat and ])ackages into 
costs at market prices instead of at actual cost: fixing 
.'^ales prices: fixing the amount of profit })er barrel; 
the use of tlie A H C ])lan. (Rec. p. 4S.) 


During the month of December. 1924. the activities and 
methods of various miller.^* associations were investigated 
undcu* the ai)ove instructions. (Rec. p. 149.) 

As a result of information thus secured it was deemed 


necessary for the purposes of the investigation to cover the 
corporate members of various millers' associations, and for 
this purpose a new set of instructions for field agents was 
})re{)ared and approved about Jan. 8. 1925, covering infor¬ 
mation to be secured through interviews and examination, 
where })ermitted. of the records of various corporations en¬ 
gaged in the manufacture, sale, shipment, and delivery of 


flour in interstate commerce. Part of these instructions fol¬ 
low, indicating the evidence of violations of law alleged in 
the Senate resolution already secured: 


The purpose of this part of the work on the 
bread investijxation is to secure information showing 
the extent and methods of price fixing, price!main¬ 
tenance, and })rice discrimination in the sale of iwheat 
flour and its by-products and also the deveolpinents 
in the direction of monopoly and concentration of 
control in the milllinir indiistrv. and all evidence in- 
dicating the existence of agreements, conspiracies, 
or combinations in restraint of trade, as directed bv 
the Senate in Senate Resolution Uvl (GSth Congress, 
1st Session), The })eriod to be covered by the in¬ 
vestigation is from July 1, 192l>. to date. Themat¬ 
ters to be covered in interviews and in the exami¬ 
nation of files are: Curtailing j)roduction. figuring 
costs and ])rices on l:?-lK)ur day; uniform costs of 
j)roduction: uniform conversion eos^ts: uniform carry¬ 


ing charges of flour sold but not yet delivered: charg¬ 
ing wheat and packages into costs at market prices; 
differentials on various sizes of ])ackages: differ¬ 
entials on various brands or grades of flour; fix¬ 
ing selling i)rices: price maintenance: fixing the profit 
])er barrel: use of A B C [)lan. including tabulations of 
proportions sold under A. under B. etc.: exchanging 
.‘•:elling prices among mills direct, or through associa¬ 
tions: discrimination in prices between different cus¬ 
tomers. esj)ecially to baking companies: coo])eration 
among millers. brok(‘rs. and jobbers affecting j)rices. 


(K. 1-iU.) 

Atlaehetl to tlu'sc instructions w;is ii list of milling Cor¬ 
porations to 1)(‘ investigated, each of which was a mem¬ 
ber of one or mor(‘ of the various millers* associations alreadv 


investigated and. in most cases, of the Millers National 
Federation, which at that time had not yet been investigated. 
(Rec. pp. 141). ir>().) 

Subse(juently. beginning February 10. 19:^"), r^Ir. Arnold, 
in charge of the investigation, visited the offices of the 
Millers National Federation in Chicago for the purpose of 
examininir its files. He deait with !Mr. A. P. Husband, 
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Secrotarv-Treasuror of the Federation. inforniin<x him at 

% ^ 

his first interview that the Commission was investiirating 
the flonr-millin<r industry, as directed hv Senate Kesolu- 

K 4 * 

tion l()‘h a copy of which he handed Mr. Husband. In reply 
to Mr. Husband’s impiirv if there were any cliarires against 
the Federation. Mr. Arnold, replied that there were no 
chartres in a leiral .'^ense. but that this was an investiiration 
under Section (*>. parairraph (d). of the Federal Trade Com- 
mi.^sion Act, the Senate of the United States havinjr directed 
th(‘ ('oinmission to investiirate and report the facts relating 
to alleired violations of the antitrust acts. At Mr. Arnohl's 
ri'ouest certain records of the Federation were freelv fur- 

A • 

nished by Mr. Husband. Minutes of the meetiiiirs of various 
i^roups of millers held throuirhout tlie United States in the 
fall of and attended bv Svdnev Andei-som President, 
and A. P. Husband. Secretary, of the Federation, which 
minutes were written by Mr. Husband, were recjuested by 
Mr. Arnold but not furnished. Mr. Husband .statinir that he 
liad sent the only copy e.xistinir to Mr. Anderson. Pirsident 
of the Federation, and had destroyed the oriirinal notes. 
Mr. Arnold's recpiest to e.xamine the correspondence files of 
the Federation was irranted and Mr. Arnold, under the 

eves of Mr. Husband, e.xamined and made notes of letters and 

« 

tel(‘irranis contained in the files of the Federation from July 
1. 10*2:h to January 'M, IDii"). and made a list of the corre- 
spondence selected by him. in all numberinir items. Mr. 
Arnold did not copy the letters and teleirrams, but indicated 

to Mr. Hu.^band that they would be wanted later. At the 

* 

close of his examination, on February 18. IDi?"). Mr. Arnold 
re(piested Mr. Husband to permit Idnn to make coi)ies of the 
JDO lettei-s selected by him. ^Ir. Hu.^band stated that he 
did not have aiitliority to permit him to make copies but 
mu:t submit the matter to the Federation’s attorney. Mr. 
Arnold returned a week later. February 2.*), 10*2"), and Mr. 
Husband handed him a letter directed to the Federal Trade 
Commission and signed by Sydney Anderson, President of 
the Federation, refusing to furnish copies of the papers 
or to permit copies of them to be made. (Rec. pp. 151-2.) 

Mr. Arnold also requested Mr. Husband on February 18, 
1925, and asfain on February 25, 1925, to let him haye for 
examination letters from 76 millers, in response to a schedule 


y 


on uncommercial practices sent out by the Millers National 
Federation in December, 1924. Mr. Husband refused, say¬ 
ing that he understood that this matter was also covered in 
the refusal of Mr. Anderson contained in his letter of Febru¬ 


ary 24, 1925. (Rec. p. 152.) 

The »59() letters recjuested by Mr. Arnold (called for in the 
subpama diwts tecum to A. P. Plusband, Exhibit B, Rec. p. 
18) relate to the activities of the Federation, its officers, 
directors, and members and of the officers and employes of 
the latter, and of others, in furtherance of existing agree¬ 
ments. understandings, or cooj)eralion wliich have a danger¬ 
ous tendencv to bring about restraint of trade in the sale of 
flour in interstate commerce, in the opinion of the Commis¬ 
sion’s chief investigator. ^Ir. Arnold. (Rec. p. 153.) 

The investigation of milling corporations continued! until 
about March 10. 1925. Many of the milling corporations 
visited between danuarv 8. 1925. and March 10. 1925, refused 
to furnisii information or to permit examination of their 
records. Therefore copies of specifically described letters, 
telegrams, and memoraiula relating to the subjects under in¬ 
vestigation and to alleged violations of the antitrust acts 


were re(piested during May and June, 1925. fi-om each of a 
numlx'r of milling cor})orations engaged in interstate com¬ 
merce. through an agent of the C'ommission. who handed to 
each of these companies a memorandum containing a list of 
the papers recpiested. (Rec. ]). 153.) 


In March. 1925, a form for the reporting of costs and 
profits of flour-milling com])anies was adopted by the Com- 
missionV Chief Economist and sent out to more than 1,000 
milling com})anies. members of the Federation, and others 
with an invitation to cooperate with the (’ommission by fill¬ 
ing out and returning these forms to the Commi.^sion. one of 
the purposes being to ascertain the effects of any activities 
by the milling conii)anies or associations relating to alleged 
violations of the antitrust acts upon costs and profits of their 
members. (Rec. p. 153.) 

Copies of the letters examined by the Commission’s agent, 
Mr. Arnold, in the files of the Millers National Federation 


at Chicago, and the minutes of the meetings of various 
groups of millers held throughout the United States in the 
fall of 1924, and attended by the President and Secretary 
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of the Xational Federation; and the letters in response to a 
schedule on unconiniercial })ractices sent out hy the Xational 
Federation to 7() millers in December. 1024, having been 
refused as stated above, and it ap])earin<r from the evidence 
alreadv furnished voluntarilv and from the documents ex- 
amined by the Commission's agents, includinjr the letters 
examined by Mr. Arnold as stated, that there was reason to 
believe that certain millinir corporations, members of the 
X’ational Federation, and others, were en^a^ed in activities 
looking to a combination to control the price of their prod¬ 
uct. as moi'e fully set out in the allidavit of Mr. Arnold at 
pa.ir(‘s l.")h-l(‘)() of the r(‘cord, the Commission adopted orders 
authorizinir the takinir of evideiK*e and the issuance of sub¬ 
poenas callinir for the attendance of certain witnesses to 
testify, and for thi‘ production of evidence in the form of 
coriespondcuice and othei* documents material and relevant 
to the subject of th(‘ investiiration. namely, activities lookiiiLr 
to (•«)nti-ol of prices and restraint of trade as set out in the 
Seuat(‘ re.-olution. 'rhe.'(‘ ord(*rs r<'< ited v'^enale Uesolution 
Xo. ir»:j and tlu‘ institution !)y tlu‘ C’ommission of an investi- 
i^ation in .‘(“spoiise tlu'reto. aiul tiiat "certain work in pur- 
suaiu-e of said diiH'ction of tlu* C'ommission havimr l)(‘en don(‘ 
tiirouah its duly authori/.(*(! employees and it ap])earinir to 
tlu* ('omiuJssion fi'om tlu* results thi*reof that hearinirs should 
b(‘ had to further <h‘velop facts and evidence ])ertinent. 
relevant. ;ind material to the investiiratioti directed to be 
made by said Senate Uesolution Xo. l(s>." 

The orders directt'd that hearinirs be held at Chicago. 
Ill., on the ‘JSth day of April. and at Minneapolis. 

Minn., on Mav lh-2(). before a tlulv authorized P2xaminer 

« • 

of the C'ommission and— 


that such persons l^e subjxxmaed to appear and 
testify and to jxroduce such documents and papers 
as the Commis<ion may hereafter direct; and that 
such further hearinirs be held at such times and 
places as the Commission may hereafter direct, and 
that the investiiration be carried on bv such other 
means and methods as the Commission may adopt; 
and it is further ordered that a copy of this order 
be served on the Millers Xational Federation, the 
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Washburn-Crosby Co., and upon such other persons 
as may hereafter be desi^ated by the Commission. 
(Rec. p. 5-7.) 

Under this authority, the following subpopnas were issued, 
returnable at the liearin^. The subpamas set out the Senate 
Resolution in full and cited Section 6 (d) as authority. 

Subpoenas ad testificandum 


To 1. Charles L. Roos of Los An<reles, Calif. Mr. Roos 
was President of the Millers National Federation 
from April, 1922 to April, 1924. 

2. Carl W. Sim.s, President of the Sims Millinir Co. 

.‘h Herbert H. Hanneman, (\)st Enirineer employed by 
the firm of Stevenson. Hai*rison Jordan, of New 
York City, employed in doin^ cost service for the 
Millers National Federation. ^ 

4. Charles T. Olson, Vice-Pre-ident of the Commander 
Mill Co., of Minneapolis, Minn. 

J. B. .M cLemore, President of the Model Mill Co., 

Inc., of Johnson Citv. Tenn., the Twin City Mill 

*• • 

Co., of P>ristol. Tenn.. and the Sparirer Mill Co., 
of Bristol. Va. (Rec. pj). 14. 70. 71, 7.')-87.) 

James Fold lh*ll. President of the Mhishburn-Crosbv 
Company, Minnea})olis, Minn. 

All the corporations named above aie members of the 
Millers National Federation. 
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Subpoenas duces tecum 

Two subpienas duces tecum were served upon A. P. Hus¬ 
band, Secretary-Treasurer of the Millers' National Federa¬ 
tion. One of these subpcenas called for the production of 
Memoranda or minutes prepared by A, P. Husband, Sec¬ 
retary of the Millers National Federation, of plans. di.scus- 
sion, or decisions of officers and members of the Millers Na¬ 
tional Federation and others at twenty-one <rroup meetings,” 
held at places and dates specified, relatinir to the desira¬ 
bility of eliminating certain practices, most of which were 
later embodied in the Code of Ethics adopted by the Federa¬ 
tion, which appellant claims was the culmination of the 
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activities of the Federation and its members to reach airree- 
ments to control prices. The details of this code and the 
relation of the documents called for to it are hereinafter 
exj)lained. (Infra, p. 59 et seq.) 

The other siibpcxma du-cefi tecum served on Husband called 
for letters 1-390 (original or carbon copies) with the names 
of the writers and addressees. The subject matter of the 
letters also api)ears on the siibpcenas from which the rela¬ 
tion of the communications to the subject matter of investi- 
<ration can be seen. The contents are sworn to bv tlie affiant 
Arnold. Their relation to the investiiration is discussed. 


(Infra, p. (>5 et set}.) 

Also 53 letters from members of the Millers National Fed¬ 


eration to its Secretarv, in December. 19*J4. and danuarv. 
19*25, in answer to a circular letter from the Secretarv of 


the Federation recpiestinjz the views of such members as to 
wliether certain practices stated should be outlawed by the 
Federation. These ])ractices comprised essential parts of 
the scheme known as "‘The Code of Kthics.” which, as fullv 
discussed below, presented, appellant contends, reason to 
believe violations of the antitrust laws existed or were con¬ 


templated. 

A sub})(ena ducrs tecum was also served upon dames F. 
Jk‘Il. President of the Washburn-Crosbv Company, callinir 
for the original oi’ cai’bon copy of twenty letters s})ecilically 
described as in the subpeenas addressed to IIusl)and. (Infra. 
}). hG.) 

A subpo'na duces teeum was also aulhorizevl callimj: for 
a. statement of costs and profits of the IVashburn-CroslA' 
Company which had been i)i-ep;ired in the office of the cor- 
])()ration by agents of the Commission but which the officials 
of the com{)any had declined to allow representatives of 
the Commission to take away with them. (Infra, p. GG.) 

On the eve of the hearin<r as set bv the Commission in 

V •- 

its subpeenas. namely. May 2S. at C'hicairo. the ori<rinal bill of 
complaint herein for injunction was filed and served, and 
notice <riven of application to the Supreme Court of the 
District of Columbia on May 28 for a temporary order 
restraining the Commission from taking any ste})s to enforce 
its siibpcenas pending a motion for a preliminary injunction. 
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None of the witnesses subpoenaed appeared at the time 
and place of hearing in Chicago, and it was adjourned to 
await the court’s action. The temporary restraining order 
was granted and a time set for hearing of the motion for 
preliminary injunction. Subsequently the latter motion, 
together with a motion by the defendant to dismiss the bill, 
was heard by Ju.stice Smith of the Supreme Court of the 
District of Columbia, sitting in equity, on June 9 and 10, 
192(). and the bill was dismissed as failing to state facts show¬ 
ing irreparable injury, with leave to amend. The bill hav¬ 
ing been amended, the motion for a preliminary injunction 
and defendant’s motion to dismiss the bill were heard on 
the original aflidavits, on June 29, 192G, and after argu¬ 
ment and submission of briefs. Justice Smith handed- down 
an opinion September 22 (Rec. p. 273) and the order here 
undei- review was entered Oct. 8, 1920 (Rec. p. 2S2). 

The clianges ineor})orated in the amended bill were the 
substitution of the Millers National Federation, A. P. Hus¬ 
band. Carl W. Sims, and Sims Milling Co. as parties j)laintiff 
instead of the Millers National Federation suing by its sec- 
retarv. A. P. Husband: the addition, besides the necessary 
formal changes, of certain allegations of threatened irre- 
j)aral)!e injury to the new parties plaintiff, including A. P. 
Husband and Carl S. Sims (i)ar. 20, R. pp. 18-23), and 
allegation of a violation of the Fifth Amendment to the 
I’ederal Constitution (par. 13, R. 18). The amended bill, 
as already stated, was dismissed as to Husband and Sims, 
so that these allegations so far as they relate to injury to 
them are no longer part of the case. 

The court held that the provisions of Sec. 9 of the Act 
of September 20. 1914, constituting the Federal Trade Com¬ 
mission. for the issuance and enforcement of its suhpcenas 
applied only to proceedings by the Commission under Sec¬ 
tion 5 of said Act, and not to investigations such as^ that 
here involved under Section G. It held in effect that to 
apj)ly the provisions of Section 9 to the provisions of Section 
G authorizing investigations bv the Commission, including 
Section G (d), on the authority of which the Commission 
i-elied in issuing its subpoenas, would render the Act, or that 
part of it, unconstitutional, as violating the Fourth Amend- 
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ment to the Federal Constitution prohibiting unreasonable 
search and seizure. 

The complaint or the plaintiffs’ affidavits contain little as 
to the materiality of the evidence demanded. The Commis- 
sion’s affidavits and its answer to the motion for temporary 
injunction cover the subject fully. 

ARGUMENT ON MOTION TO DISMISS 

I 


The complaint should have been dismissed for want of 
equity—the decision of the Supreme Court in the Claire 
Furnace case, that the statute provides an exclusive and 
adequate remedy, applies to the instant case and is 
controlling 


Tlie recent decision of tlie United States Supreme Couit in 
the case of Federal Trade CommUsioiu AppeUaat^ v. Claire 
Fartrnf-e ('(/inpain/ rt <d., handed down Aj)ril 18, 19*27, re¬ 
versing this court and the Su))re!ne Court of the District and 
dismissing the hill for injunction for want of e(juity. must 
control, it is submitted, the* disposition of this ^pjH'al. 

In t!:at case th(‘ F(‘dej':d 'I'rade C’ommision. by resolution 
dated Decembei lo. 1919. undertook an investigation into 
the coal and sled indu>tries. under the authority of Section 
(), paragraphs (a) and (b) of the Federal Trade Commission 
Act. d'his was the re.-ult of the response by the Commis¬ 
sion to a re(pie.'<t fi-oni the ('ommittee on Appropriations 
of the House of Representatives for suggestions as to what 
it might do to reduce the high cost of living incident to the 
war, aTid an ap]u-o])riatiori thereafter by Congre.ss for such 
:nv(‘stigalion suggested by the (Commission. 

'riie case at bar involves the same general questions of 
the c’onstiaiction and validity of provisions of the Federal 
Ti-ade Commission Act. namelv. Sections G. 9, and 10. The 
pertinent parts of th.e.se sections, except Section 6 (d), ap- 
j)ear in the opinion of the Supreme Court and all j^ertinent 
provisions may be found in appendix hereto, p. 79. 

The Commission's resolution directing its investigation 
in the Claire Furnace case recited in part: 
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Resolved^ That the Federal Trade Commission, by 
virtue of Section 6, paragraphs (a) and (b), of the 
Federal Trade Commission Act, proceed to the col¬ 
lection and publication of such information with 
respect to such basic industries (coal and steel) as 
the said appropriation and otheSr funds at its com¬ 
mand will permit. 


Paragraph (a) of Section 0 of the Trade Commission Act 
(see Appendix, p. 80), it will be seen, grants the Commis¬ 
sion power to investigate the conduct, organization, man¬ 
agement, and business of the corporations specified engaged 
in interstate commerce, and paragraph (b) gives it power 
to require of such corporations annual and special reports 
or answers to specific (|uestions under oath. 

I'he Commission, in the prosecution of its undertaking, 
called on the Claire Furnace Company and other corpora¬ 
tions for reports and answers to questions under this au¬ 
thority. Tlie Claire Furnace Company and other corpo¬ 
rations of which these demands were made refused' to re¬ 
spond and tiled a joint bill in ecpaity in the Supreme: Court 
of the District of Columbia ])raying for an injunction 
restraining the Commission from the enforcement of said 
orders and from requiring answers to said questionnaires 
and from taking any proceedings whatsoever to those ends. 

The ca>e was submitted to the Supreme Court of tlie Dis¬ 
trict of ('olumbia on the pleadings, and a motion to strike 
the Comiiiission‘s answer as not constituting a defense was 


granted. The defendant electing not to amend its answer, 
the court sustained the bill and granted the injunction. 
This action was affirmed by this Court, and an appeal was 
taken to the Supreme Court of the United States. The 
.'<j)ecial facts in the case appear sufficiently in the opinion 
of the Supreme Court. After stating the case and quoting 
the provisions of the statute above summarized, as \yeil as 
the })rovisions of Section 9 of the Act authorizing the.Com- 
mi.ssion, by the Attorney General, to institute suits in, man¬ 
damus to compel the filing of reports and imposing a pen¬ 
alty of $100 per day for failure to file the required reports 
(Appendix, p. 84), the Supreme Court, streaking through 


Mr. Chief Justice Taft, says: 
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There was nothing which the Commission could 
have (lone to secure enforcement of the challenged 
order except to recpiest the Attorney General to in¬ 
stitute proceedings for a mandamus or supply him 

with the necessary facts for an action to enforce the 

% 

incurred forfeitures. If, exercising his discretion, lie 
had instituted either proceeding, the defendant 
therein would have been fully heard, and could have 
adecpiately and effectively presented every ground of 
objection sought to be pre^:ented now. ConscHpiently 
the trial court should have refused to entertain the 
bill in (‘(piity for an injunction. 

We think that the consent of the parties was not 
enough to justify the court in considering the funda¬ 
mental (jiK'stion that has been twice argued before us. 
It was intended by Congress in providing this method 
of enforcing the orders of the Trade Commission to 
imjiose upon tlie Attorney General the duty of exam¬ 
ining the scojie and propriety of the onhu’s, and of 
sifting out of the mass of iiujuiries issued what in 
his judgment was })ertinent and lawful before asking 
the Coui't to adjudge forfeitures for failure to give 
the great amount of information ivipiired or to issue 
a mandamus against those whom the onlers alfected 


and who r(d’us(‘d to comply. I'he wide scope and 
variety of the (juestion^;. aiiswau’s to which are aski'd in 
tiiese orders, show the wisdom of reipiiring the chief 
law oilicer of the Government to e.xercise a sound dis¬ 


cretion in designating the in({uiri(‘s to enfoive which 
he shall feel justilied in invoking the action of the 
court. In a case like this, the exercise of this discre¬ 


tion will iri-eatlv relieve the court and mav save it 
much unnecessary labor and discussion. The purpose 
of Congress in this reijuii’ement is plain, and we do 
not think that the court below should have disjiensed 

with such assistance. Until the Attorney General 

% 

acts, the defendants can not suffer, and, when he does 
act. they can promptly answer and have full oppor¬ 
tunity to contest the legality of any prejudicial pro¬ 
ceeding against them. That right being adeejuate, they 



were not in a position to ask relief by injunction. The 
bill should have been dismissed for want of equity. 

This conclusion leads to a reversal of the decree 
of the District Court of Appeals, and a remanding of 
the case to the Supreme Court of the District with 
direction to dismiss the bill. 


It will be seen that the provisions of Section 9 intended to 
enforce tlie tiling of the report^i autlwrized hy Section tl{b) 
are (1) that the Commission may upply, through the Attor¬ 
ney (leneral. for writs of mandamus to compel the submis¬ 
sion of the reports, and (2) that a fine of $100 perlday for 

each (lav after notice of default mav be recovered in a civ’il 

• % 

suit. Tile })arallel provisions of Section 9 for compelling 
testimony and the production of documentary evidence are 
(i) tiiat the Commission may apply to the district court of 
the United States for an order requiring the witness to 
appear and testify or produce documentary evidence in 
response to the Commission's subpoena and (2) that the 
recalcitrant witness mav be fined not less than $1,000 and 
imprisoned for not less than one year for refusal to appear. 
The decision in the Claire Furnace Cane., holding that the 
statutory method of enforcing the filing of reports, is exclu¬ 
sive and alfords a complete and adecjuate opportunity to 
contest the legality of the Commission’s reciuirement that a 
cor})oration file reports, and an opportunity effectively to 
present every objection which the corporation may desire to 
urge is clearly applicable to the provisions for compelling the 
l)roduction of evidence. No reason can be suggested why 
the statutory remedy in the case of production of testimony 
is not as adecjuate as in the case of the requirement to file 
rej)orts. 

If it be urged that in the former case the corporation’s 
proi)erty in the pai)ers is taken, answer may be made that 
so far at least as the subpoenas duces tecum in this case 
called for letters, they expressly required the “original or 
carbon co|)y'’: and that the Commission, before issuing the 
subpoenas, asked permission to take copies of the letters. 
Respondents, therefore, must of necessity rely for injury on 
the disclosure of the contents of the documents. Manifestly, 
reports of the character required by the Commission in the 




18 


Claire Furnace Cn.se may reveal facts of just as vital im¬ 
portance to the corjx)ration concerned as those found in the 
j)jipers recpiired by the Commission to be produced in evi¬ 


dence in this investiiration. 


With this situation before it. the 


Su})reme Court holds that the statutory method of preserv- 
inir the riirhts of the corporation is adecjuate and exelusive. 
Manifestly, the like remedy ])rovided by the statute for pre- 
servinir the riirhts of j)ersons or corporations whose pai)ers 
are subpoenaed is adetpiate and exclusive, and the action of 
th(‘ court below should be revers(*d. 


Another line of decisions construin<: the Federal Trade 
Commission Act is ap])licable here. Section 5 of the Act 
})rescribes the procedure to be followed by the Commission 
in proceediiiiT to determine whether an unfair method of 
competition has been or is beinir used. It then provides that 
if. after hearing as prescribetl. the Commission shall issue 
an order to cease and desist the person airainst whom the 
order <roes may have the proceeding reviewed by the proj)er 
circuit court of appeals. Xumerous efforts have been made 
to prevent the Commission by injunction, certiorari, or other¬ 
wise. from proceeding with hearings under complaints issued 
un<ler authority of this section, under the claim that the 

ft 

Commission was proceeding: without jurisdiction, or that 
its complaint did not state a cause of action or similar claims. 
But the courts have universally held that the statutory 

ft ft 

method of reviewinir these (questions is exclusive and that 
any attempt to invoke the aid of the court'^ prior to the issu¬ 
ance of an order to cease and desist is premature and not in 
kee])in<r with the provisions of the statute. 

Thus the Supreme Court of the District of ('olumbia has 
held, thouirh no written opinion was filed, that it has no 
j)ower to enjoin the Commission from })roceedinir with the 
takinir of testimony under a complaint issued by it chaririuil 
the use of unfair methods of competition, thouirh the ])lain- 
titf in that case urii’ed that the Commission was without 
jurisdiction in the jn-einises and that its complaint did not 
state a cause of action. That Court was a})parently of 
opinion that error committed in the exercise of that juris¬ 
diction must be corrected in the manner prescribed by the 
statute, and that even thouirh the i)laintiir were coin})eiled 
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to prosecute a suit to have an order of the Commission set 
aside, there was no irreparable injury. {Buttcrick Co. v. 
Federal Trade Cormiiisslori., in Equity No. 38108.) In an¬ 
other case in that Court {Douglas Fir Exploitation cC* Ex¬ 
port Co. V. Federal Trade Coawilssion^ in Equity No. 39838), 
plaintiff sought to enjoin the Commission from issuing its 
complaint. The Court, however, as in the Butterick case., 
dismissed the bill. Similarly, the Circuit Court of Ap|)eals 
for the 8th Circuit has held in a far-reaching decision that 
neither the courts of appeals nor districts courts of the 
United States have power by injunction or certiorari to halt a 
procmlin^ of the Commission under Section 5 of the Act in 
its inception, but that the statutory method for review and 
correction of errors must be followed. {Minneapolis Cham- 
her of Commerce v. Federal Trade Commission^ 280 Fed. 45.) 
These decisions are in accord with those of the highest 
courts of the several states holdin<i that the statutorv method 
of reviewing or setting aside orders of commissions must 
be followed to the exclusion of all others. {City of Chi¬ 
cago V. O'ConnelU 116 N. E. 210; Insurance Company of 
Xorth America v. M'eldu 154 Pac. 48; McDermott v. Board 
of Rocul Commissionerti., 165 N. W. 685; Indiana Mfg. Co. v. 
Koehne^ 188 U. S. 681.) 

Ill 11 ddcr Mfg. Co. v. Corn I*t‘o<l ucIh Co. (23(> U. S. 165) 
it was held tlie jiower conferred by the Sherman lawiiqxm 
tlic Attorney (xeneral to dissolve a corporation or company 
as in violation of that Act is inconsistent with tlie right of 
an individual to assci-t as the defense to a contract, on which 
he was otlierwise legally liable, that the other party had no 
legal existence in conU‘m})lation of the Sherman law. . The 
Supreme Court there said that “ wliere a statute creates a 
new oli'ense and denounces the penalty, or gives a new right 
and declares the ri'inedy. the punistTinent or remedy given 
can be only that which the statute prescribes.*' It has; also 
been held that in actions between jhm'soiis in private litiga¬ 
tion fn the courts neither partv mav assert private injurv as a 
result of the use of unfair methods of competition in viola¬ 
tion of Section 5 of the Federal Trade Commission Act. but 
that the remedv before the Commission is tlie sole remedv. 
{Moore v. Eexc York Cotton Exchange., 296 Fed. 61, 66.) 
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It is just as clear, we claim, that the statutory methods of 
compellinjr obedience to subpcenas of the Commission and 
of assertinir the riirht not to testify or produce documentary 
eyidence are exclusiye. 


1. No question of want of due process under the doctrine 
of Ex Parte Your." is involved here 


Appell(‘es urire that they are entitled to have the validity 
of tlie ('ommission*s subpcenas determined in this suit be¬ 
cause of the tlireat of penalty provided by the statute. 

Section 10 provides the penalties, or forfeitures, enforce¬ 
able in civil actions by tlie Attorney (General, as pointed 
out in the Supreme C’ourt's o})inion in the Claire Funatce 
c(a<e. as an alternative to proceedinirs for mandamus. The 
penalties dilfer as to different orders of the Commission. 
In the case of disobedience to subpcenas as above ])rovi(hMl, 
a sinirle forfeiture is ])rovided, namely, “a fine of not le.ss 
than $1.00() nor moi-e than J^o.OOO. or for imprisonment for 
not more than one vear, or both." In the case of failure to 

ft 

file “any annual or s])ecial report within the time fixed by 
the Commission for filini; the same, and sucli failure shall 
continue for thirtv days after notice of such default, the 

• ft 

corporation shall forfeit to the United States the sum of 
$100 for each and every day of the continuance of such 


failure. * 
in this case. 


The last-named penalty is not involved 


In the in.^tant case there is but one penalty and it is 
limited: in the Claire rase the penalties were cumulative and 
indefinite. That is the only essential difference in the pro¬ 
visions applicable to the two cases. There can be little 
(piestion in the case at bar as to the reasonableness of the 
penalty im})osed for di.sobedience, or any ground for uririnir 
the coercive effect of the })enalty, under the doctrine of 
Fx Parte Young (209 U. S. 123) as was urged in the Claire 
Furnace and Magnanl Coal cases, the latter now under 
consideration bv’ this Court. Such a contention can only be 

^ ft' 

urged and has only been applied in cases of enormous or 
cumulative penalties. The Claire Furnace decision governs 
here, as the ixreater includes the less. 

0 ft 
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The principle announced by the Court in the Youvg case 
Avas that penalties which were so great as to inevitably result 
in a party obeying a State statute or order of a State com¬ 
mission to whicli they were attached rather than run the 
risk of having to pay the penalties if he should contest the 

A'aliditv of the statute or order in court, were uncdnstitu- 
» * 

tional as depriving a party of due process of law, forbidden 
by the Fourteenth Amendment to the Federal Constitution. 
Since such orders as those involved in the case named, in¬ 
volving important property rights, were subject to be ques¬ 
tioned in the courts, as a matter of right, by the party 
charged with the offense to which the penalties attached, any 
penalty, it was held, which would compel him to forego that 
right, in effect deprived him of it. The doctrine turns on 
the size of the penalties, and the rule is that wliere they are 
manifest!}’ such as to compel obedience rather than to resist 
the order, a court of equity may intervene to restrain the 
imposition of such penalties until the validity of the statute 
or order has been litigated. H,v Parte Yoattg and the cases 
which haA’e followed it deal with penalties which are cumu¬ 
lative or whose enormity is apparent. These authorities do 
not at all invade the general proposition that legislatures 
have full right to provide such punishment as will secur^e 
obedience to a statute or order, or deter j)crsons from dis¬ 
obeying it; but they can not compel obedience so as to ex¬ 
clude a reasonable opportunity of questioning its applica¬ 
tion or validity. 


/:> Parte Young involved statutes and orders of the State 
Kailwav and AVarehou.^e Coininission of ^linnesota fixing 
railroad passenger and freight rates within the State. The 
Sui)reine Court thus states the e.xtent of the i:>enalties: 


For disobedience to the freight act the officers, 
directors, agents, and em})loves of the company are 
made guilty of a misdemeanor, and upon conviction 
each may be punished by im})risonnient in the county 
jail for a period not e.xcecding ninety days. Each 
violation would he a separate offense, and, tlierefore 
might result in imprisonment of the various agents of 
the com])anv who would dare di.sobev for a term of 

ninety davs each for each offense. Disobedience to 

%/ •/ 


the passen<rer rate act renders the party guilty of a 
felony and subject to a fine not exceeding five thous¬ 
and dollars or imprisonment in the state prison for 
a period not exceeding five years, or both fine and 
imprisonment. The sale of each ticket above the 
price permitted by the act would be a violation thereof. 
It would be difficult, if not impossible, for the com¬ 
pany to obtain officers, agents, or employes willing 
to carry on its affairs except in obedience to the act 
and orders in question. The company itself would 
also, in case of disobedience, be liable to the immense 
fines provided for in violating orders of the Commis¬ 
sion. The comi)anv, in order to test the validitv of 
the acts, must find some agent or employe to disobey 
them at the risk stated. The necessarv effect and 
result of such legislation must be to })reclude a resort 
to the courts (either state or Federal) for the puiqxxse 
of testing its validity. The officers and employes 
could not be expected to disobey any of the provisions 
of tlie acts or orders at the risk of such fines and pen¬ 
alties being im})Osed upon them, in case the court 
sliould decide that the law was valid. The result 
would be a denial of any hearing to the company. 
(/:V Pdrte Youik/. iJ()9 V. S. 145. 140.) 


It will lx‘ se('n that the o[)eration of a railroad for a single 
dav undei- rates made illeiral bv tlu‘ Act involved in the 
Youn<j rv/.sc would have resulted in the accumulation of 
])enaltie> in a Mini so enormous as to .-tagger the imagina¬ 
tion. \o such r<‘.<ult can he involved in tlu* instant case. 

Hut very lai-ge penaiti(‘s may he legally impo.Mxl. 

In \Va<lh‘if Southern Uij. V. (irortfhi (2‘)5 V. S. (>51) the 
.statute involved penalties of $5.()()() a day for violating 
orders of tiie (leorgia State Kailway C'ommi.<sion. 

\Vute/-.s-/*/e/'ce on ('ompuini v. State of Texan (212 U. S. 
80) involved the constitutionalitv of T(‘xas statutes and the 
validity of a fine im})osed thereunder on the Waters-Pierce 
Oil Co. 4'he Supreme C'ourt uphehl a line of $l.G2o.50() im¬ 
posed under two acts, the fine provided by one act being 
5^5.000 per day and by the other 850 per day. 

See also Ijurlin<iton. C. R. cC* X. Ry, Co. v. Co7m)iinsioners^ 
48 X. W. 98, lOG. ’ 
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2. A further important distinction 


But there is another difference, beside the decree of the 
penalties involved, which distinguishes the cases just consid¬ 
ered and the instant case. 

The basis of the rule in Ex Parte Young is the provision 
of the Fourteenth Amendment to the Federal Constitution, 
Section 1: Nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor deny to 
any ])ei>()n within its jurisdiction the equal protection of the 
law.*' The like provision of the Fifth Amendment is 
aj)})licable here. 

In the cases to which the doctrine of Ex Parte Young has 
been applied there have been involved, as pointed out in the 
oi)inions therein, a(*ts of le<j:islatures or legislative orders of 
commissions established bv State leirislatures, involvin<r 
directly })roperty riirhts—in the Young case the continued 
operation of vast railway systems within the State. ^ The 
Federal Act involved in the instant case is the dele<ration bv 
(^onirress of the power of subpama in aid of Congress’ busi¬ 
ness of leirislation, which does not contemplate and can not 
result in any order directly affectinir }>ro[)erty ri<rhts. The 
resolution under which this investi<ration is authorized looks 
only to the report to Conirress of the evidence as to viola¬ 
tions of the antitrust acts. Under it no oi'der can ^o atjainst 
anvbotlv. The onlv thiiur involved is the riirht of i)rocess in 
the C'ommission to recjuire evidence in aid of the constitu¬ 
tional function of ('onirress to leirislate, and its implied 
power to recjuire information necessary to its performance. 

In the rate cases there was directly involved the ({uestion 
of the confiscatory character of the rates imposed which 
under the Constitution required an opportunity for judicial 
determination. 

It is obvious that there are therefore two substantial 
differences in Ex Parte Young and similar cases and the 
case at bar. namely (1), in the former, questions of fact 
affecting directly property rights are involved which are 
subject to judicial determination, and (2) the power involved 
in the case at bar, namely, the right of subpoena, is in pursu¬ 
ance of a plenary power of the legislature, namely, to require, 
through an administrative commission, information for the 
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performance of its function. The authority of the doctrine 
is limited to its origin and subsequent application. 

As further reason why the doctrine of Ex Parte Young 
has no application, it may be that witnesses seeking to inter- 
j)ose bona fide objections to responding to subpoenas of the 
Commission may not, at least under an admissible interpreta¬ 
tion of tlie statute, be exposed to criminal prosecution until 
they have the opportunity to have these objections passed 
upon in a civil proceeding. If the Commission serve a 
subptena duces tecum on the secretary of a coiq:)oration 
re({uiring him to appear and produce corporate books, the 
witness has the right to appear at the time and place named 
in tlie supcena and to announce to the presiding officer that 
he has with him the papers required or that he can produce 
them, but that he desires to interpose on behalf of the 
corporation the objection that the subpamas are so broad and 
general as to invade the rights of the corporation under the 
Fourth Amendment, or that the Commission is utterly with¬ 
out authority I in the premises. These objections being made 
in good faith may not subject tlie witness to the danger of 
immediate indictment for a refusal to produce tlie books. In 
such case the Commission should apply to the proper district 
court for an order recpiiring the witness to produce the books. 
The corporation can appear by the witness or other represen¬ 
tative and raise any and all legal objections to the production 
of the books. If the court holds that the books should be 
produced before the C'ommission and enters an order re(]uir- 
ing this to be done, which is obeyed, this is the end of the 
matter and no criminal prosecution of the witness can be 
instituted. 

On the other hand, if when the subpcena duces tecum is 
served upon the secretaiy of the cor])oratix)n or other person 
he deliheraleiy lloiits the authority of tlu‘ C’ommi>sion and 


does not ai)i)ear or make any return or answer, he waives 
such judicial protection, and he may he subj(‘ct to be in¬ 
dicted for a willful refusal to ap[)ear and testify. He may 
inter{)ose as a defense to the prosecution that the C'ommission 
was without authority or that the rights of the corporation 
under the Constitution were being invaded, and if these de¬ 
fenses are good the indictment will be quashed. 


On the other hand, if the court holds they have no valid 
defense and that the Commission acted with authority, the 
defendant must abide the penalty provided by the statute. 
This for the reason that he had an opportunity to appear 
before the Commission in response to the subpoena and in 
due form enter his objections, and failing to exercise this 
ri^ht he can not be heard to complain if the penalties pro¬ 
vided by the statute are imposed. {Wadley Southern Ry. v. 
Georgia^ supra,) 

Furthermore, if the district court should order the witness 
to produce the books and papers and he should still decline 
to do so, he can not only be punished for contempt but the 
penalties provided by tiie statute may doubtless also be 
inflicted. 

The statute thus construed affords no ground whatever for 
the witness to seek an injunction in a court of equity. 


II 


The consequences of the enforcement of the commission’s 
subpoenas, alleged as the basis of threatened irreparable 
injury, do not constitute legal injury of which appellees 
can complain 


The irrounds alleged for invoking the ecjuity j)owers of 
tlie Court are: Threatened irrei)arable injury due to the 
disclosure of the private affairs of tlie Millers National 
Federation and its members; })ossible disruption to that 
organization thereby; personal inconvenience and loss of 
its secretary. Husband, and the witness, Sims, of time 
and expense of travel, etc., involved in complying with the 
subptrnas: j)ossible loss to Husband of his ollice, and sub¬ 
jection of Husband and Sims and the other officers of 
the Federation's members upon whom subpeenas have been 
served to criminal j)i*osecution for the imposition of fines 
and penalties under Section 10 of the Federal Trade Com¬ 
mission Act. (R. 18-24, pars. 20, 21, and 22 of the com¬ 
plaint.) These allegations as to losses to Husband and 
Sims must be ignored, as they are no longer a parti of 
the pleadings, and the allegations as to criminal prosecu¬ 
tions must also be ignored as the plaintiffs. Millers National 
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Federation and Sims Corporation, not being subpoenaed, can 
not j)lead these injuries in behalf of themselves or the mem¬ 
bers of the Federation. 

The allegations of the complaint are in substance. 

1. 'riiat the letters and other papers subpamaed are })rivatc 
paj)ers and the property of the plaintiff Federation, received 
bv it in confidence from its members; that the letters contain 
information relating to “ trade practices, customers, mer¬ 
chandising policies, special markets, special practices and 
{)olicies due to and made necessary by peculiar local condi¬ 
tions, and other secret and confidential information relating 
to the business of plaintiff Federation, including plaintiff 
corporation'T that their disclosure would be a substantial 
damage to the members of the Federation and advantage to 
their competitors, as well as a money loss exceeding $^1,000; 
that the privacy of said letters and papers will be destro\ed 
bv the ])ublicitv to l)e <riven them bv the Commission and 


the ITiited States Senate and can never be restored, and 

that therebv trade secrets will be divulged and that such 

* ^ 

damages will be wholly irreparable. (Rec. pp. lcS-20.) 

There, is evidentlv nothing here which would constitute 
a threat of damage which would make a basis for the inter¬ 
vention of equity, assuming the subpcenas were lawfully 
issued, unless it be the item of ‘‘trade secrets.'' But it will 
be noted that this allegation is not made with any particu¬ 
larity. and that most of the items quoted above are merely 
at most private or confidential information and involve no 
“ trade secrets."' The latter term has a definite legal mean¬ 
ing as representing a peculiar property which will be 
destroyed by disclosure because its value depends upon its 
secrecy, as in the case of a chemical formula, or secret process 
of making some marketable product {United States v. S. 
Tariff Uommission. G Fed. 2d, 491, 495) and is thereby dis¬ 
tinguished from merely confidential matters. Nothing defi¬ 
nite of this nature is alleged, and the affidavit of the 
Commission’s investigator, Mr. Arnold, makes it plain that 
there is nothing in the material gathered or in the investiga¬ 
tion on which the demands and subpoenas are based that 
involves anything of this nature. (Rec. pp. 252-253.) 

The second comment on these alleged grounds of irrep¬ 
arable damage, which applies to much that follows, is that. 
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assuming the subpcenas were lawfully issued, the confiden¬ 
tial or private character of the papers called for, is no ground 
recognized by law for failure to obey a subi)cena, and the 
alleired pecuniary loss involved above tlie le<ial fees therefore 
falls to tlie p'ound. Xo claim for daina<re can be made 
because of fulfillinir a leiral duty, such as the obligation to 
testify. {Blair v. United States, 250 U. S. 273, 281.) 

2. d'he ne.xt allegations on this score (Rec. p. 20) are based 
on the assumj)tion that the Commission in dealinir with and 
publishing the materials called for in the subpoenas, wdll 
seek to discredit and injure the plaintiffs and the members 
of the Federation ‘‘in their business reputations and public 
esteem'' and with their customers and will impair the use¬ 
fulness of the Federation in carrying out its purpose, by an 
incomplete and unfair and improper ti‘eatment of them, so 
that by suppre.^^sioi: of parts and isolation of other parts 
these letters and papers will be susceptible of construction 
unfavorable and discreditable to the Federation and its 
members, and that the Commission will use them to— 


injure, embarra.ss, and brin^ into disre])ute the en¬ 
tire milling industry of the United States, including 
the plaintiff Federation and its members and to de¬ 
stroy the (onfidence of the buying and consumiim 
])ublic in said millin<>: industry, thereby impairinir the 
relations between all millers, includimr the Federation 
members and their customers to their damage; that 
such })ublication would destroy the confidence reposed 
in ])laintiff Federation by its members and cause them 
to cease payment of dues imperiling or destroying its 
e.xistence. (Rec. pp. 20-22.) 

The court, it is respectfully submitted, will not indulge any 
such presumption of improper behavior by the Commission, 
and so far as the damage represented by the foregoing hangs 
on that no more need be said. 


The contention is earnestly made on behalf of 
the witness that this power of inquiry, if sustained, 
may be abusively and oppressively exerted. If this be 
so it affords no ground for denying the power. The 
same contention might be directed against the power 
to legislate, and of course would be unavailing. We 
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must assume, for present purposes, that neither house 
will be disposed to exert the power beyond its proper 
bounds, or without due regard to the rijxhts of wit¬ 
nesses. But if. eontrarv to this assumption, con- 
trollinir limitations or restrictions are disregarded, 
the decisions in KUhouni v. Thompson and MarshaJl 
V. Gordon point to admissible measures of relief. And 
it is a necessary deduction from the decisions in Kil- 
hourn v. lltompson and In Re Chapinaii that a wit¬ 
ness riirhtfully may refuse to answer where the 
bounds of the power are exceeded or the questions 
ni’e not ])ertinent to the matter under inquiry. 
{Mc(rr(un y. Danffhertip supra.') 

(hamher of ('om-nierce Federal Trade Commis¬ 
sion, 2S0 Fed. 45. 


For the r(*st. it is difficult to see how the diyulgence to 
its members of the correspondence and records of the Feder¬ 
ation dealing with the purposes for wliich the members 
organized can be complained of by the latter. 

.‘>. The next foiau of damage alleged is that the letters 
and j)apers called foi* are original documents receiyed by 
the Fcdei’ation from its members and copies of documents 
forwardc'd by it to them and constitute its sole record of 
the matters to which they relate: that the Federation can 
not do business without })reserying them intact and that to 
do so it Wiudd be obliged to make co})ies thereof at a sub¬ 
stantial co.st which it could not recoyer. nor could it recoyer 
the letters and papers if deliyered to the Commission. (Rec. 
p. 22.) 

Whateyer of substance there is to this alleged damage, it 
certainly is nothinir which can be asserted to i^tand in the 
way of respons(‘ to a lawful sub}Kena. Moreoyer, the Com¬ 
mission has neyer demandetl tlie original documents where 
copies, made, if })roper. at its expense, would obyiate the 
i neon yen i en ce a lleged. 

4. It is alleged that Husband and Sims if they responded 
to the subpoenas would be ** put to great inconyenience and 
loss of time and personal expense for which the mileage and 
witness fees allowed would not adequately compensate them 
and that they would thereby be depriyed ‘‘ of their liberty 
* * * without due process of law.-’ The same claim is 
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made in behalf of the other witnesses subpoenaed. (Rec. 
pp. 22, 23.) As already noted. Husband and Sims are no 
longer plaintiffs, and the plaintiffs can hardly allege these 
personal expenses as injuries to them or the Federation 
members. Of course, any expense involved in performance 
of duty such as obeying a subpoena can not be complained 
of in case the process is lawful. 

5. It is finallv alleged that Husband if he should obey the 
subpoena is threatened with loss of his office as Secretary 
and Treasurer of the Federation and consequent loss of live¬ 
lihood in whole or in part. (Rec. jd. 23.) 

How this loss, purely personal to Husband, as alleged, 
can be related to the plaintiff's cause of action it is difficult 
to see. 

III 

t 

There is no valid basis in the complaint for the charge of 
taking property without due process of law 

The discussion in the preceding point of the allegations 
of the complaint, with reference to irreparable injuries, dis¬ 
poses, it is submitted, of any basis for the claim that obe¬ 
dience to the subpoenas will deprive the plaintiffs of prop¬ 
erty without due jirocess of law. ‘‘Trade secrets” are not 
involved, as shown by the appellant's affidavits. The 
money damage alleged, namely, ‘‘exceeding $3,000,” cani not 
be attributed to any want of due process, since it is incurred, 
if at all, by the exercise of a valid power of subpoena in a 
lawful manner. The same consideration applies to any 
question of the taking of the documents belonging to plain¬ 
tiff Federation or its members, particularly as the subpoena 
calls for the “ original or carbon copy ” of letters and docu¬ 
ments, and that any original documents called for are re- 
tained by the Commission only for the purpose of this 
investigation. 

IV 

Avoidance of a multiplicity of suits is not available to the 

appellees as a ground for invoking equity jurisdiction 

Appellees’ allegations in paragraph 1 of the amended bill 
(Rec. p. 3) must refer to similar actions such as that set 

61203—27 - 3 
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out in the bill, bv various individual members of the Fed- 
eration. That is ground for invoking the rule of the court 
below (Equity Rule 15 of the Supreme Court of the Dis¬ 
trict of Columbia) permitting one or more to sue or defend 
in behalf of others similarlv situated. But that is not the 
basis of equity jurisdiction. To so allege is to be<r the ques¬ 
tion. To <rive equity jurisdiction because of a threatened 
multiplicity of actions, there must be some common cause 
of action preexisting. Here the cause of action, if any. 
which is common is this equity suit itself. The only existing 
cause of action is one bv the Federal Trade Commission to 
enforce its subpcenas. The fact that the Millers Xational 
Federation is the owner of records subi)cenaed and must de¬ 
fend a proceeding by the Federal Trade Commission to com¬ 
pel its secretary to produce them does not change its character 
as defendant in an individual suit to enforce the Commis¬ 
sion's subpama. and it can not speak for the Commission 
as to the jurisdiction of equity on the ground of preventing 
a multiplicity of suits, although it presumes in paragraph 28 
of the complaint to plead a multiplicity of suits “ on the 
part of the defendant": that is. the Commission. The prin¬ 
ciple is well illustrated in Mechanu’s^ Imurance Co. v. Hoover 
Dhitillmg Co. (173 Fed. SSS: 32- Lawyers' Reports Anno¬ 
tated, 940). In that case a number of insurance companies 
which had concurrent policies on the same proj^erty which 
had been destroved bv fire and which had been sued at law, 
sought to enjoin these actions and have the matter settled 
in one suit. The Circuit Court of Appeals for the Eighth 
Circuit dismissed the action, saving: 

First. There can be no claim that any complainant 
is saved from a multiplicity of suits by the main¬ 
tenance of this action in equity. The Distilling Com¬ 
pany is not in court asking it to take jurisdiction of its 
suits against the insurance companies in order to save 
it, the Distilling Company, from a multiplicity of 
suits against it or by it. It does not rest with the 
complainants to urge as a foundation for their suit 
that the defendant, the Distilling Companv, mav 
thereby be saved a multiplicity of suits. {Equitable 
Life Soc, v. BrouvK 213 L". S. 25; 53 L. Ed. 

682: 29 Sup. Ct. Rep. 404.) 


31 


Second. The complainants, in our opinion, present 
no cause of action, either legal or equitable, against 
the Distilling Company by the allegations of their 
bill. The prevention of a multiplicity of suits is not, 
considered by itself alone, an independent source of 
jurisdiction in equity, in such a sense that it can create 
a cause of action where none had ever existed., As is 
said in Section 250, Poniero 3 ''s Equity’ Jurisprudence: 

In other words, a court of equit}’ can not exercise 
its jurisdiction for the purpose of preventing a.multi- 
plicitv of suits in cases where the plaintiff, invoking 
sucli jurisdiction, has not an\" prior existing cause of 
action, either equitable or legal—has not anyi prior 
existing right to some relief, either equitable or legal. 
The ver\’ object of preventing a multiplicity of suits 
assumes that there are relations between the parties 
out of which other litigations of some form might 
arise.'’ 

The mere allegations of the bill cited above are not suffi¬ 
cient to satisfy the requirements for informing the court as 
to the grounds which ma\’ support any multiplicit\^ of suits 
alleged to be threatened, an\’ more than a mere allegation 
of irreparable injuiw, without allegations of specific facts 
constituting such injuries, is sufficient. {Cruickshank v. 
Bidwell, 17G U. S. 73.) 

It is real and not imaginary suits, it is probable and 
not possible danger of multiplicity of suits, thatSvill 
warrant the assumption of jurisdiction on that ground. 
{Pacific Express Co. v. Seibert., 44 Fed. 310, 315.)' 

ABGUMENT ON THE MEBITS 

I 

Section 9 was clearly intended by Congress to apply to 
investigations under section 6 as well as to proceedings 
under section 5 of the Federal Trade Commission act, 

On the merits here, the primar}^ question is one of inter¬ 
pretation of Section 9 of the Federal Trade Commission 
Act respecting the use of compulsory process for the pro¬ 
duction of evidence, but the ultimate question is a constitu- 
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tional question, because the lan^uaire of Section 0 is such 
that it would necessarily be construed to authorize tlie use 


of compulsory process in all inyestipitions by the Commis¬ 
sion under the Federal Trade Commission Act, unless such a 
construction would make the Act run counter to some con¬ 
stitutional proyision. 

The Court b(*low held that the proyisions of Section 0 for 
comj)ulsory pi’ocess would be unconstitutional if applied to 
incestiirations umler Section (3. and that they must be con- 
strued to a})ply only to proceedings by complaint under 
Section 5. 

Section 0 procides: 


That for the purposes of this Act the commission, 
or its duly authorized a^ent or agents, shall at all 
reasonable times hace access to, for the purpose of 
examination, and the riglit to copy any documentary 
eyidence of any corporation being incestigated or pro¬ 
ceeded against: and the commission shall hace power 
to require by subpoena the attendance and testimony 
of witnesses and the production of all such docu¬ 
mentary eyidence relating to any matter under inces- 
tigation. 


The word incestigated " as here used clearly refers back 
to the incestigations expressly authorized by Section (5 (a) 
and G (d). There is no other ])ower conferred by the Act 
to which the word “ incestigated *' in Section 0 could refer, 
since no other incestigations are expressly authorized by the 
Act. The words ** proceeded against '* obciously refer to 
the i)roceeding'■ prescribed by Section 5 of the Act to 
determine whether an unfair method of comj)etition is being 
used. The disjunctice “or” separates the words “ incesti- 
gated ” and “proceeded against” in Section 9. 

All the })royisions of Section 9 are introduced and cocered 
by the language of the first line, “ for the purposes of this 
Act.” As the proceedings prodded for under Section 5 and 
the incestigations prodded for under Section 6 are equally 
parts of the Act. the latter must be regarded as embraced 
within its “ purposes.” This is confirmed by the language 
following in the first paragraph of Section 9. “ and the Com- 
mi.ssion shall hace power to require by subpoena the attend- 
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ance and testimony of witnesses and the production of all 
such documentary evidence relating to any matter under in¬ 
vestigation^^ This emphasizes “ investigations ” and makes 
the power of subpoena expressly applicable to them as distin¬ 
guished from “proceedings” under Section 5, unless the 
latter be regarded as included under the term “investiga¬ 
tions.” This supposition is refuted by the distinction be¬ 
tween “ proceedings ” and “ investigations ” which is pre¬ 
served in the section, and in the language just preceding, 
that the Commission or its duly authorized agents shall have 
access to and the right to copy any documentary evidence 
“ of any corporation being investigated or proceeded against.” 
Similarly the fifth paragraph of Section 9 provides: 

The Commission may order testimony to be taken 
by deposition in any proceeding or investigation pend¬ 
ing under this Act at any stage of such proceeding or 
investigation. 

If this conclusion, namely, that the provisions of Section 9 
for compulsory process were intended by Congress to apply 
to the investigations authorized under Section 6, could be 
questioned on the internal evidence of the section itself, the 
evidence supplied in the House Committee’s report on the 
bill must finallv establish it. 

The power of the Interstate Commerce Commis¬ 
sion respecting the compulsory attendance and testi¬ 
mony of witnesses and the production of books and 
papers has been held in one case to be limited to the 
quasi-judicial duties of the commission to hear com¬ 
plaints against common carriers for violation of the 
“ act to regulate commerce,” or to make investigations 
by the Commission upon matters that might have 
been the object of complaint. (Ilarriman v. Interstate 
Commerce Coninnssion^ 211 U. S. p. 243.) In order 
that the commission may have ample power of sub¬ 
poena and production of books and papers, the lan¬ 
guage of Section 16 of the bill has been expressly 
made broad enough to permit a full exercise of that 
power in connection with any kind of investigation 
which may be undertaken. * ♦ * 
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During the consideration of the bill by the sub¬ 
committee there was mucli discussion as to the extent 
to which the provision of the Constitution contained 
in the fifth (Fourth) amendment, “the ri^ht of the 
people to be secure in their persons, houses, papers, 
and effects against unreasonable searches and seizures 
shall not be violated,'’ might be invoked to protect 
corporations from an examination of their books and 
papers. Taking the cases of Interstate Coimiverce 
Ccnnm 'ismon. v. Brunson (154 U. S. 457) and Hale v. 
IIe)(kel (201 U. S. 43) as the rule of law, and observ¬ 
ing the broad application of that rule in the case of 
United States v. Artnaur d: Co. (142 Fed. Rep. 808), 
there would seem no doubt that there is ample author¬ 
ity for the constitutional exercise of the full powers 
of investigation conferred upon the commission. 
(Report Xo. 533, Committee on Interstate and For¬ 
eign Commerce. House of Representatives, G3rd Con¬ 
gress, 2d Session.) 

The purpose of Congress is thus clear, and the acts of the 
Commission in question here in issuing its subpoenas must 
be lield to be within the intention of the statute, so far as 
they are witliin the power given to exercise compulsory 
process, in an investigation properly authorized. 

The history of the consideration and passage of the Act 
completely refutes the argument that Congress intended to 
confer upon the Commission power to use subpoenas only 
in formal proceedings to prevent the use of unfair methods 
of competition. 

The manifest purposes of Congress in enacting Section 6 
of the Act was to reenact (with added powers) Section 6 
of the Act to establish the Department of Commerce and 
Labor, which section created the Bureau of Corporations 
and defined the powers of the Commissioner of Corporations. 
This purpose clearly appears from the early drafts of the 
bill which created the Federal Trade Commission. (H. R. 
12120, 63d Cong., 2d Sess.; S. 4160. 63d Cong., 2d Sess.; H. R. 
15613, 63d Cong.. 2d Sess.) 

Con<rress intended to continue in the Federal Trade Com- 
mission the power of the Commissioner of Corporations to 
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investigate the business of corporations engaged in inter¬ 
state commerce without regard to any specific proceeding 
or complaint, and to add to that power the power to make 
investigations at the direction of the Pi*esident or either 
House of Congress into alleged violations of the Antitrust 
Laws, a power not expressly conferred upon the Commis¬ 
sioner of Corporations. It also intended to confer upon the 
Commission in such investigations power to • compel the 
attendance of witnesses and the production of documents. 
Similar power had been conferred upon the Commissioner 
of Corporations to be used in making investigations author¬ 
ized by the Act creating the Bureau of Corporations. (Sec. 
6 par. 3, of the Act creating the Department of Commerce 
and Labor, 32 Stat. p. 835 et seq.) That this is so is shown 
by the report of the House Committee on Interstate Com¬ 
merce in reporting the Trade Commission Bill to the House. 
The Committee said in part: 

In section 3 the bill transfers to the commission all 
of the powers, authority, and duties of the Bureau of 
Corporations and of the Commissioner of Corpora¬ 
tions. The broadest powers of that bureau and of the 
Commissioner of Corporations are embraced in the 
general provision of the law creating that bureau to 
investigate the organization, conduct, and manage¬ 
ment of the business of corporations, and to gather 
information and data to enable the President to make 
recommendations to Congress for legislation for the 
regulation of interstate commerce. (Report of House 
Committee on Intei’state and Foreign Commerce, No. 
533, 63d Cong., 2d Sess. p. 2.) 

Indeed, as the Act first passed the House and went to con¬ 
ference, there was no provision in it, corresponding to 
Section 5 of the present act, prohibiting the use of unfair 
methods of competition (Statement of the Managers on the 
part of the House, pp. 18, 19, Conference Report to accom¬ 
pany H. R. 15613, 63d Cong., 2d Sess., Report No. n42); 
and yet, at that time, power to use subpoenas to compel 
the attendance of witnesses and the production of documents 
was conferred by the measure, the authority of the Interstate 
Commerce Commission in this respect being taken oyer by 
reference to the Act to Regulate Commerce. 
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Section 16 of the Act as it passed the House and went to 
conference was as follows: 

That for the purposes of this act, and in aid of its 
powers of investigation herein granted, the commis¬ 
sion shall have and exercise the same powers conferred 
upon the Interstate Commerce Commission in the acts 
to regulate commerce to subpoena and compel the at¬ 
tendance and testimony of witnesses and the produc¬ 
tion of documentarv evidence, and to administer oaths. 
All the requirements, obligations, liabilities, and im¬ 
munities imposed or conferred by said acts to regu¬ 
late commerce and by the act in relation to testimony 
before the Interstate Commerce Commission, approved 
Februarv eleventh, eighteen hundred and ninetv-three, 
and the act defining immunity, approved June thir¬ 
teenth, nineteen hundred and six, shall apply to wit¬ 
nesses, testimonv, and documentarv evidence before 
the commission. 

In conference Section 9 substantiallv as it now reads took 
the place of Section 16 above quoted. Section 5 was inserted 
in the measure by the Senate and agreed to in conference. 
The authority to use compulsory process “ in aid of its 
powers of investigation •' was enlarged to include the power 
of inspection and subpoena with respect to corporations being 
“investigated or proceeded against.” 

The ultimate question therefore is a constitutional question. 

II 

It was competent for Congress to clothe the commission 
with power to use compulsory process to compel the 
testimony of witnesses and the production of docu¬ 
ments in investigations authorized by section 6 (d) of 
the Federal Trade Commission act 

We have shown in the preceding section of this brief that 
Congress intended to empower the Commission to use com¬ 
pulsory process in making investigations under authority 
conferred by Section 6 (d) of the Act. The vital question 
here is whether the Act so construed is constitutional. The 
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decision of the question depends upon the answer to several 
others: 

1. Has Conp^ss itself the power to compel by subpoena 
persons to appear and give information respecting subjects 
over which Congress has legislative jurisdiction? 

2. May this power to procure such information for Con¬ 
gress, together with compulsory process to compel its pro¬ 
duction, be delegated to an investigating or administrative 
commission ? 

3. Was Section 6 (d) intended by Congress to authorize 
the Commission, upon the direction of either House of Con¬ 
gress, to gather and transmit facts respecting a subject over 
which it has legislative jurisdiction, to enable Congress to 
determine whether existing laws are effective and are being 
properly enforced or whether additional legislation is 
deemed advisable. 

1. Congress itself has power to compel by subpoena the production 
of information concerning subjects over which it has legis¬ 
lative jurisdiction 

I 

Since the institution of this suit the Supreme Court of 
the United States has finally and conclusively determined 
that Congress has the power to inquire into subjects over 
which it has legislative jurisdiction and to compel by sub¬ 
poena the giving of testimony and the production of docu¬ 
ments on pain of punishment by either House as for con¬ 
tempt. This was decided in McGrcdn v. Daugtherty^ 47 Sup. 
Ct. Rep. 319. The court’s conclusions on the point in that 
case are stated as follows: 

AVe are of opinion that the power of inquiry-—with 
process to enforce it—is an essential and appropriate 
auxiliarv to the legislative function. It was so re- 
garded and employed in American Legislatures be¬ 
fore the Constitution was framed and ratified. Both 
Houses of Congress took this view of it early in their 
history—the House of Representatives with the ap¬ 
proving votes of Mr. Madison and other members 
whose service in the convention which framed the 
Constitution gives special significance to their ac¬ 
tion—and both Houses have employed the pow;er ac¬ 
cordingly up to the present time. The acts of 1798 

61203—27 - 1 
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and 1857, judged by their comprehensive terms, were 
intended to recognize the existence of this power 
in both Houses and to enable them to employ it “ more 
effectually '' than before. So, when their practice 
in the matter is appraised according to the circum¬ 
stances in which it was begun and to those in which 
it has been continued, it falls nothing short of a prac¬ 
tical construction, long continued, of the constitu¬ 
tional provisions respecting their powers, and there¬ 
fore should be taken as fixing the meaning of those 
provisions, if otherwise doubtful. 

We are further of opinion that the provisions are 
not of doubtful meaning: but. as was held bv this 
court in the cases we have reviewed, are intended 
to be effectivelv exercised, and therefore to carrv with 
them such auxiliary 2 )owers as are necessary and ap¬ 
propriate to that end. While the power to exact 
information in aid of the legislative function was not 
involved in those cases, the rule of interpretation ap¬ 
plied there is applicable here. A legislative body can 
not legislate wiselv or effectivelv in the absence of 
information respecting the conditions which the legis¬ 
lation is intended to affect or change: and where the 
legislative body does not itself possess the requisite 
information—which not infrequently is true—re¬ 
course must be had to others who do possess it. Ex¬ 
perience has taught that mere requests for such infor¬ 
mation often are unavailing, and also that information 
which is volunteered is not alwavs accurate or com- 
plete: so some means of compulsion are essential to 
obtain what is needed. 

There is no conflict between the decisions in McGi'ain v. 
Daugherty and Ilarriman v. Interstate Commerce Commis¬ 
sion. (211 U. S. 407). In the latter case the court dealt 
with the construction of the statute giving the Interstate 
Commerce Commission certain powers to require testimony, 
and the court found no delegation by Congress of its power 
to compel testimony for legislative purposes. 

We find no attempt to make such a delegation 
anywhere in the act. Whatever may be the power 
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of Congress, it did not attempt, in the act of Feb¬ 
ruary 4, 1887, c. 104, 24 Stat. 379, to do more than 
to regulate the interstate business of common car¬ 
riers, and the primary purpose for which the Com¬ 
mission was established was to enforce the regulations 
which Congress had imposed (p. 418). 

The only inquiry authorized in that act was held to be 
limited to matters that might have been the object of a 
complaint'’ (p. 420). In the Federal Trade Commission 
act, on the contrary, there is a class of investigations con¬ 
templated and authorized distinct from those connected 
with proceedings of a quasi judicial character under Sec¬ 
tion 5. The language of Sections 6, 9, and 10 clearly estab¬ 
lish this, maintaining consistently the distinction between 
‘‘proceeding or investigation.” 

The conclusion of the court in the IIarH?)ian case that 
“ The purposes of the act for which the Commission may 
exact evidence embrace only complaints for violation of the 
act and investigations by the Commission upon matters that 
might have been made the object of complaint ” (p. 419) 
does not therefore apply to the question here arising under 
the Federal Trade Commission act, which clearly by its 
terms authorizes investigations other than those to serve its 
quasi judicial proceedings under Section 5. 

“ Whether Congress itself has the unlimited power claimed 
by the Commission ” was not decided, being left “ on one 
side” (p. 418). But McGrain v. Daughertu clearly estab¬ 
lishes the power of a branch of Congress to require the 
attendance before it, or one of its committees, of witnesses 
to testify on any matter which is legitimately within the 
legislative function. Certainly under this decision, the 
language of the Harrinicm case; “ * * * the power to 
require testimony is limited, as it usually is in English- 
speaking countries, at least, to the only cases where the 
sacrifice of privacy is necessary—those where the investiga¬ 
tions concerns a specific breach of the law,” can not be held to 
apply to the power of Congress to secure information to aid 
it in legislation, or to any proper delegation of such power. 
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Xor is the exercise of such power to be limited to what is 
necessary or indispensable to its lawful purposes. 

Congress is not limited in its employment of means 

to those tliat are absolutely essential to tlie accom- 

% 

plishmetit of objects within the scope of the powers 
granted to it. * * * The test of the power of 

Congress is not the judirment of the courts that par¬ 
ticular means are not the best that could have been 
employed to effect the end contemplated by the legis¬ 
lative department. The judiciary can only inquire 
whether the means devised in the execution of a 
j)ower granted are forbidden by the Constitution. It 
can not "o beyond that inquiry without entrenching 
upon the dominion of another department of the 
(lovernment. That it niav not do with safety to our 
institutions. Interstate Commerce CommhsUm- v. 

1“)4 U. S. 447. 473.) 

2. The Power of Congress to Procure Information May Be Delegated 
to an Administrative Body or Investigating Commission 

Congress may, without violating the principle that legis¬ 
lative power may not be delegated, authorize an adminis¬ 
trative body to collect information respecting any subject 
over which Conirress has jurisdiction. This contention mav 
be rested upon either of two grounds, {a) that the power 
to collect information is not per se legislative power, but is 
j)ower which may be delegated, and {h) that the Creation 
of a Commission for the purpose of procuring information 
for Congress on subjects over which it has jurisdiction 
is an appropriate and constitutional means of carrying into 
effect the power of Congress to legislate on specific subjects. 

{a) Legislative power within the meaning of the Consti¬ 
tution is the power to make, amend, alter, or repeal laws. 
(IVatson on Constitution, p. 114.) Vesting Congress with 
all legislative powers herein granted has been held to 
mean that Congress may in its discretion enact any appro¬ 
priate legislation to accomplish the objects for which the 
National Government was established. {Burton v. United 
States. 202 U. S. 367.) That Congress possesses powers 
other than those purely legislative and therefore susceptible 
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of delegation, has been recognized since the earlv decisions 
under the Constitution. In Wayman v. Southard^ 10 Wheat. 
1, 41. Chief Justice Marshall savs: 

> • V 

It will not be contended that Congress can dele¬ 
gate to the courts, or to any other tribunals, powers 
which are strictly and exclusively legislative. But 
Congress may certainly delegate to others powers 
which the legislature may rightfully exercise itself. 
* * * The line has not been exactly drawn which 

separates those important subjects, which must be en¬ 
tirely regulated by the legislature itself, from those of 
less interest, in which a general provision may be 
made, and power given to those who are to act under 
such general provisions to fill up the details, i 

In 'McGrain v. Daugherty, supra^ the Supreme Court says: 

AVe are of opinion that the power of inquiry—with 
process to enforce it—is an essential and appropriate 
auxiliary to the legislative function. 

Procuring information as a basis for legislation is not in 
itself legislating, and directing an administrative body to 
procure such information is not authorizing it to legislate. 
This court in the case of /. C. C. v. Goodrich Tr'atmt Co. 
(224 U. S. 194) held that requiring information concerning 
a business is not regulation of that business. It would ap¬ 
pear to be equally true that requiring information concern¬ 
ing a business is not in itself legislating with respect to that 
business—i. e., exercising the power to make, amend, or 
repeal laws—but only a necessary incident to the exertion of 
that power, an indispensable incident to its intelligent and 
effective exercise. 

The legality of delegating to committees of legislative 
bodies and to commissions power to make investigations and 
report facts to such bodies has been expressly upheld or 
assumed in a number of cases. The statute upheld in the 
case of Iti re Chapman (166 U. S. 661) made it an offense to 
refuse to testify before committees of Congress; and the 
decision in Snuth v. Interstate Commerce Commission (245 
U. S. 33, 42), sustaining the power of that Commission to 
compel the producing of information in an investigation not 
concerned with a violation of law is consistent only with the 
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proj^osition that the delegation of authority to procure it 
was lawful. The Court of Appeals of Xew York has held 
that commissions mav be lawfully authorized to make such 
inquiry and that ‘‘the function so performed by the commis¬ 
sion is strictly analoirous to that of a leffislatiye committee 

V V-- ‘ 

of in(|uiry or investigation.” {People ex rel. Bender 
MiUiken, 185 X. Y. 35.) 

(h) Under the complex conditions of modern civilization 
it is manifestly impossible for Conirress. operatinir through 
committees, to proeure the data desirable as a basis of con- 
siderinir leirislation on such matters as the regulation of 


commerce, the i)as>aLre of tax measures, includinir tariff laws, 
and similar intricate and difficult subjects with which Con- 
<rress must deal almost continuously. If Conirress itself has 
the power to compel the production of information res})ect- 
ing such subjects, it is submitted that the creation of an 
administrative body for this purpose is a proper means for 
carrying into effect its power. Since the decision of this 
court in McCxdJoch v. Maryland (4 Wheat. 315. 422) it has 
never been doubted that Congress may adopt any appropri¬ 
ate means of carrying into execution any power or powers 
expressly granted to it. 


Let the end be legitimate, let it be within the scope 
of the Constitution, and all means which are ap})ro- 
])riate. which are j)lainly ada])ted to that end. which 
are not j)rohil)ited. but consist with the letter and 
spirit of the Constitution, are constitutional. MH'id- 
loch V. Maryland. 4 Wheat. 315, 420.) 

Bv the settled construction and the only reasonable 
interpretation of this clause, the words “necessary 
and proper ” are not limited to such measures as are 
absolutely and indis])ensably necessary, without which 
the powers granted must fail of execution: but they 
include all appropriate means which are conducive or 
adapted to the end to be accomplished, and which in 
the judgment of Congress will most advantageously 
effect it. {Leyal Tender Cases. 110 U. S. 421, 440. See 
also Cnded Sfafe.s v. Fisher. 2 Cranch, 358, 396; First 
Xaiional Banh v. Union Trust Co.. 244 L'^. S. 416, 
424.) 
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That Congress itself considers the means appropriate is 
shown by its repeated use in the creation of such bodies as 
the Intei*state Commerce Commission, the Tariff Commission, 
the recent Coal Commission, and similar bodies, and bv the 
j)ower conferred on the Secretary of Agriculture by the 

Packers and Stockyards Act of 10*21 and the Grain Futures 

% 

Act. 

The court below appears to concede the Commission's 
power to investigate, but holds that it may not compel the 
attendance of witnesses and the production of evidence save 
in a contested proceeding. That is, the Commission may 
not u.se subpamas in investigations under Section 6(d). 
Just what is the basis for this opinion is not clear. The 
opinion does state that— 

To hold otherwise would permit the Commission 
to fish for facts which would justify the filing of 
a complaint under Section 5 and thereby allow a 
discovery which could not be achieved even by a bill 
in equity. (R. 279.) 

But this overlooks the fact that the investigations author¬ 
ized by Section 0(d), under which this investigation was 
proceeding, are concerned solely with alleged violations of 
the Antitrust Law over which the Commission primarily 
does not have jurisdiction; and that the object of the investi¬ 
gation is not to initiate a proceeding under Section 5 but to 
make report to Congi'ess. This Court will not entertain the 
presumption that the Commission will misuse the power con¬ 
ferred to compel the production of evidence in investigations 
directed by Congress, by employing it to discover evidence 
of violations of Section 5 of the Act. It is not conceded 
however, that tlie procuring of evidence by subpoena which 
might later be made the basis of a civil proceeding under 
Section 5 would be unconstitutional. 

Moreover, the basis of illegality of that part of the opinion 
quoted above, i. e., that compulsory process would be used to 
compel the discovery of evidence of a violation of Section 5 
which the court below deems to be illegal appears to be in 
direct conflict with expressions of the Supreme Court on the 
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subject. The passage most often quoted is that from Inter¬ 
state Commerce v. Ilarriman (211 U. S. 407, 419) : 

We are of opinion on the contrary that the purposes 
of the act for which the commission may exact evi¬ 
dence embrace only complaints for violation of the 
act, and investigations by the commission upon matters 
which might have been made the object of complaint. 

Here the Supreme Court api)ears to have been of the 
opinion that compulsory process might be used to procure 
evidence with respect to subjects which might be made the 
object of complaint, but that such process could not be used 
to compel testimony in an investigation to secure information 
to be transmitted to Conirress. That the evidence was as to 
facts which might be made the object of complaint is the 
very basis upon which the court below holds that compulsory 
j^rocess may not be used. 

The decision in the Daugherty case^ snyra^ sets at rest the 
contention that compulsory process may not be used to 
compel evidence except in contested proceedings or for the 
puiq^ose of procuring facts with respect to a violation of the 
law: and finally determines that at least Congress has power 
to procure information for legislative purposes. If our con¬ 
tention that it is competent to delegate to the Commission 
power to investigate and re 2 )ort facts to Congress be sound, 
manifestly some means of compelling the production of evi¬ 
dence must be conferred. In the Daughet'ty case the Court 
says: 

Experience has taught that mere requests for such 
information often are unavailing and also that infor¬ 
mation which is volunteered is not alwavs accurate or 

%> 

complete: so some means of compulsion are essential 
to obtain what is needed. 

Again, in the Selective Draft Law Cases (245 U. S. 3GG, 
377), the Siq)reme Court says: 

Further it is said, the right to provide (an army) 
is not denied by calling for volunteer enlistments, but 
it does not and can not include the power to exact 
enforced military duty by the citizen. This, however, 
but challenges the existence of all power, for a gov- 
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ernmental power which has no sanction to it and 
which therefore can only be exercised provided the 
citizen consents to its exertion is in no substantial 
sense a power. 

Manifestly, compulsory power must be conferred on the 
Commission with which to prosecute the investigations 
directed to be made under Section 6(d), or the delegation 
of the power to make the inquiry may be in many instances 
a meaningless formalitv. 

While the decisions prior to McGrain v. Daugherty do not 
directly hold that compulsory process may be used to compel 
the ])roduction of evidence in an investigation not involving 
an alleged violation of law, several of them clearly point to 
that conclusion. The decisions in Smith v. hiteratate Com- 
iiu'rce C077imii}i<ioiu ^45 U. S. 38. and in Intei^^tate Co77i77ierce 
C 077 i 77 iiHsi 07 i V. B 7 'i 77 i.'i 07 i^ 154 U. S. 447, come very close to 
deciding the point. 

Legislative practice and joi’ccedent in practically all Eng¬ 
lish-speaking countries, extending over many years, declares 
the authority to confer compulsory process on investigating 
commissions not inquiring into alleged violations of law’ to 
be reposed in legislative bodies. Examples of this are found 
in the enactments of Congress establishing the Tariff Com- 
' mission (39 Stat. 797), the Federal Coal Commission (42 
Stat. 1024), and the Bureau of Corporations (32 Stat. 827). 

In the British Isles it has been parliamentary practice for 
many years to appoint royal commissions to inquire into 
subjects of general public importance and concerning which 
the Parliament might desire to legislate and to clothe them 
with power to use compulsory process.^ 

Nearly all of the provinces or states of the self-governing 
colonies of Great Britain have enacted statutes authorizing 
the appointment of such commissions and conferring power 
upon them to use compulsory process to compel the attend¬ 
ance of witnesses and the production of evidence. As pro- 

^ Coal Commission Act, 9 Geo. 5, Cli. 1: Public General Acts, 1919; 
Profiteering Acts, 1919 and 1920, 9 and 10 Geo. 5, Ch. 66; Public Gen¬ 
eral Acts, 1919, and 10 and 11 Geo. 5. Ch. 13: Public General Acts, 
1920; Mining Industry Act, 1920, 10 and 11 Geo. 5, Ch. 50; Public 
General Acts. 1920; Trades Board Act, 1909, 9 Edw. 7, Ch. 22; Chitty’s 

t 

Statutes, Vol. 8, pp. 837, et seq. 
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vincial or state statutes these laws appear to have been uni¬ 
versally upheld- and as enactments of the federated gov¬ 
ernments they have been sustained when confined to subjects 
within the jurisdiction of those governments.^ 

3. Section 6 (d) of the Trade Commission Act delegates to the 
Commission authority to gather information for Congress with 
respect to one specific subject—violation of the Antitrust Laws— 
for the purpose of legislation 

The manifest purpose of Congress in enacting Section 
G (d) was to provide a means for procuring information 
with respect to a single subject: i. e., allegeil violations of 
the Antitrust Laws. This section is as follows: 

Section G. That the Commission shall also have 
power; * * * 

Upon direction of the President or either House 
of Congress to investigate and report the facts relat- 
in<r to anv alleged violations of the antitrust acts bv 
any cor 2 ) 0 ration. 

The authoritv conferred bv this section is not broad and 
general but limited and very specific. The subject of prop¬ 
erly regulating the business of corporations engaged in 
interstate commerce had at the time of the passage of the 
Trade Commission Act been enirairing the attention of Con- 
jiress for several vears. Verv extensive hearings had been 
held bv the Senate Committee on Interstate and Foreign 
Commerce, the House Committee on Interstate Commerce, 
and the House Judiciary Committee. The passage of the 
Trade Commission Act with its prohibition of the use of 
unfair methods of competition was itself a further step in 
such regulation. Shortly before this Congress also passed 
the Clayton Act. Manifestly. Congress was of opinion that 
further legislation would be necessarv, and desired to be 
kept informed .respecting the operation and effectiveness of 

‘ Xorthwcift Grain Dealers' Association v. Hyndman, 61 Dom. Law 
Kep. 548; Kelley d iSons v. Mathers, 23 Dom. Law Rep. 225; Re Public 
Inquiries Act, 48 Dom. Law Rep. 23T: Cock v. Attorney General, 28 
New Zealand L. R. 405; Clough v. Leahy, 2 Commonwealtli Law. Rep. 
129. 

^Attorney General of AustraJia v. Colonial Sugar Refining Co, (A. C. 
1913) ; Attorney General of Canada v. Attorney General of Alberta 
(1922 A. C. 191). 
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the laws already passed for this purpose. This is shown 
by the report of the House Committee on Interstate and 
Foreign Commerce reporting the Trade Commission Bill. 
As originally reported to the House by the Committee, Sec¬ 
tion 10 of the Trade Commission Act contained the provi¬ 
sion now found in Section 6(d). Respecting this provi¬ 
sion the Committee said in part: 

In so far as the investigations under this section as 
tlie result of resolutions of Con<rress, or either House 
thereof, are concerned, the commission is authorized to 
perform a legal and certainly a most beneficent func¬ 
tion. Congress, having the constitutional authority 
to legislate in regard to interstate and foreign; com¬ 
merce, has the power to obtain all the information 
necessary to make such legislation appropriate and 
adequate. Its future regulation of industrial cor¬ 
porations engaged in interstate and foreign commerce 
inav be as much determined bv information concerning 
the present practices of corporations in violation of 
law as otherwise. In its judgment the existing sub¬ 
stantive law or procedure of the courts may be 
ineffective and new remedial legislation mav be the 
solution. In repeated cases the Supreme Court has 
held that ‘‘ Congress may not delegate its purely legis¬ 
lative power to a commission,'' but it has not been 
lield that Congress mav not bv a commission elicit 
information in order to lav the foundation for intel- 
ligent and effective action in the matter of regulating 
interstate and foreign commerce. (Report No. 533, 
G3d Cong., 2d Sess.) 

The purpose of Congress as here set out has been served 
by the Commission, as is shown by the use that has been 
made by Congress of the results of such investigations in 
shaping legislation. 

The Webb Act, approved April 10, 1918 (40 Stat. 516), 
entitled ‘‘An Act to promote export trade, and for other 
purposes,” was directly the result of the Commission’s inves¬ 
tigations and report of the need of relieving American export 
trade of the application of the Sherman Antitrust Act and 
of extending the Federal Trade Commission Act to compe- 
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tition in export trade. The Packers and Stock\’ards Act, 
approved August 15, 1921 (42 Stat. 159), followed on the 
investigations and elaborate report to Congress by the Com¬ 
mission. In passing on the Grain Futures Act, approved 
Sei)tember 21. 1922 (42 Stat. 998). the Supreme Court in 
uj^holding its validity quoted the report of the Commission 
as affording the basis of facts for its enactment. It may 
properly be inferred that the enactment of the Lever Coal 
Act, approved August. 1917 (40 Stat. 270), was influenced 
by the Commission's report of June, 1917. 

The legislative })urpose to be served by the investigation 
under Senate Resolution 103 must be assumed to have been 
either for the purpose of ascertaining whether new regula- 
torv enactments of substantive law were desirable to make 
more effective the policy of Congress or to make more 
efficient, by changes or reorganization, the legal machinery 
of the Government for prosecuting or preventing offenses 
under the Antitrust Laws. 

Section 0 (d) does not define the particular investigation 
to be made. This is done from time to time by resolutions 
of either House of Congress which call into effect and make 
operative the power conferred upon the Commission by the 
section. The ' particular procedure to be followed is not 
prescribed. That is left for the Commission to adapt to 
the exigencies'of the particular inquiry. Authority to use 
subpoenas need not be conferred in a resolution directing an 
investigation under Section 6 (d) as the court below seemed 
to deem necessary, for the reason that the resolution calls 
into operation and effect the power conferred by Section 9 
to employ subpoenas in such inquiries directed by Congress. 

Ill 

Senate Resolution 163 conforms to the provisions of sec¬ 
tion 6 (d) and appropriately authorizes an investigation 
to which the provisions of section 9 for compulsory 
process attach 


The latter part of Senate Resolution 163 employs plain 
and appropriate language calling for investigation by the 
Commission of alleged violations of the antitrust acts'' by 
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corporations, conformably to the provision of Section 6 (d). 
The language of that section is: 

Section 6 . That the Commission shall also have 
power ♦ * * (d) Upon the direction of the Presi¬ 

dent or either House of Congress to investigate and 
report the facts relating to any alleged violations 
of the antitrust acts by any corporation. 

Tlie subject of investigation indicated is, any alleged 
violations of the antitrust acts by any corporation,” the 
object being information as to violatiam of the antitrust acts^ 
in whatever form and by whatever corporation. The lan¬ 
guage of the Senate Resolution alleging such violations is 
as follows: 

Resolved., That the Federal Trade Commission be, 
and it is hereby, directed to investigate * * * 

extent and methods of price fixing, price maintenance, 
and price discrimination; and developments in the 
direction of monopoly and concentration of control in 
the milling and baking industries, and all evidence 
indicating the existence of agreements, conspiracies, 
or combinations in restraint of trade. 

The fact that the resolution includes other subjects of in¬ 
vestigation in no way invalidates this part of its provisions. 
In McGrmn v. Daugherty (47 Sup. Ct. Rep. 319), a Senate 
Resolution stating the purpose of a previous resolution call¬ 
ing for the attendance of a witness, included language point¬ 
ing to purposes not necessarily within the power of Con¬ 
gress, declaring that the testimony was sought with the 
purpose of obtaining “ information necessary as a basis for 
such legislative and other action as the Senate may deem 
necessary and proper,” the court said: 

The suggested possibility of ‘‘other action” if 
deemed “ necessary or proper ” is, of course, open to 
criticism in that there is no other action in the matter 
which would be within the power of the Senate. But 
we do not assent to the view that this indefinite, and 
untenable suggestion invalidates the entire proceed¬ 
ing. The right view in our opinion is that it takes 
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nothin" from the lawful object avowed in the same 
resolution and ri"htlv inferable from the earlier one. 
It is not as if an inadmissible or unlawful object were 
affirmatively and definitely avowed. 

V 

The early part of Senate Resolution 1G3, pertaining to 
costs and profits of the milling and baking industries, covers 
a distinct field of the investigation for which general 
authority may be found under subdivision (a) of Section 6 
under which the Commission is given power: 

(a) To gather and compile information concern¬ 
ing, and to investigate from time to time the organiza¬ 
tion, business, conduct, practices, and management of 
any corporation engaged in commerce, e.xcepting banks 
and common carriers subject to the Act to regulate 
commerce, and its relation to other corporations and 
to individuals, associations, and partnerships. 

If the investigation ordered bv the Senate was not ex- 
pressly authorized under Section 6(d), authority for it exists 
in 6(a). These certainly are not ‘‘inadmissible or unlaw¬ 
ful “ objects of the Commission's investigation. 

The Commission's investigation in response to the Senate 
Resolution was conducted with regard to the distinct fields 
covered by it. as shown by the preliminary report to the 
Senate. That is divided into three chapters—Chapter I, 
“Scope of Report and Development of the Industry*’; 
Chapter II. “ Investment and Profits of Milling Com¬ 
panies Chapter III, “ Competitive Conditions in the Flour 
Milling Industry.'’ It is the latter which deals with the part 
of the Senate Resolution relating to control of prices and 
violations of the antitrust laws. This chapter of the re¬ 
port is therefore made Exhibit A of the affidavit of John 
Knox Arnold. Rec. p. 161. 

It was after the accumulation of evidence presented there, 
showing as the Commission contends, probable cause to 
believe that violations of the antitrust laws by corporations 
existed, and after refusal of further material evidence known 
by the Commission to exist and specifically requested by it, 
that the provisions of Sections 6 and 9 of the Federal Trade 
Commission Act were invoked to prosecute this branch of the 
investigation by securing by subpoena the testimony and 
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evidence which had been refused. The special authority for 
this flows from Section 6(d) under Senate Resolution 163. 
Whether the economic or legal branch of the Commission 
conducted the investigation makes no difference. The Senate 
Resolution and Section 6(d) authorized the Commission to 
investigate. That includes any or all of its agencies. 

The question of the adequacy of the Senate Resolution as 
conforming to and satisfying the requirements of Section 
6(d) was submitted by the Commission to the Attorney 
General of the United States before the issuance of the Com¬ 
mission’s subpoenas for an opinion respecting the legality 
of making the investigations directed thereby, because of the 
limitation on the Appropriation Act which provided that no 
money be expended on investigations directed by one House 
of Congress unless they pertained to violations of the anti¬ 
trust laws. In an opinion, the Attorney General confirmed 
the adequacy of the resolution: 

In considering particular resolutions it is not 
enough to stojD with the bare language thereof; resort 
must be had to the proceedings attending their 
adoption. 

1. Resolution No. 163, 68th Congress, 2d Session. 
This resolution on its face requires, primarily, an 
economic investigation of the milling and baking 
industries, and incidentally a report of the facts (if 
any) tending to show contracts, combinations, etc., in 
restraint of trade. There is no direct allegation that 
any corporation or corporations is violating the anti¬ 
trust acts. But the resolution as introduced contained 
a preamble reciting a series of alleged facts fairly 
calculated to bring the investigation within the scope 
of the Commission’s authority under subsection (d) of 
Section 6. Certain of these recitals were stated so 
positively that their adoption in that form would 
have amounted to a declaration bv the Senate that 
they were true. A Senator having objected to the 
resolution on the ground stated, the preamble was 
stricken out (65 Cong., Rec. 2541). The preamble 
follows: 
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‘‘Whereas the price of bread is being maintained at 
substantially the level of war prices while the price 
of wheat has declined to pre-war levels: and 

“ Whereas bread made by American flour is selling 
in England at an average retail price of 4 cents a 
2 :)Ound, as compared with an average of 8.7 cents in 
the United States: and 

“Whereas the financial reports of flour milling and 
baking companies, so far as published, disclose enor¬ 
mous profits during recent years; and 

‘‘Whereas excessive bread prices have caused a de¬ 
crease in the consumption of bread in the United 
States amounting to 44 loaves per person per year; 
and 

‘‘Whereas this reduction of bread consumption has 
largelv decreased the domestic market for wheat and 
thus contributed to the distress and widespread bank¬ 
ruptcy of wheat farmers: and 

“Whereas bread prices in American cities are arti¬ 
ficially maintained at excessive levels, apparently by 
combinations and conspiracies in restraint of trade; 
and 

“Whereas there has recentlv been formed a huire 
merger of baking companies: and 

‘‘Whereas the production and distribution of bread 
has ceased to be a local industry and has in large 
measure assumed the character of interstate com¬ 
merce.” 

AVhile the investigation is concerned more with the 
effects of monojDoly than with the means by which 
accomplished, it is with the effects of monopoly that 
Congress is mainlv concerned. The artificial enhance- 
ment and depression of prices are the indicia of mo¬ 
nopoly. Whether or not the control acquired or ex¬ 
erted by a corporation or group of corporations over 
interstate trade and commerce is monopolistic in 
scope depends at least in some measure upon the power 
to control or affect prices. I am of opinion, therefore, 
that the Commission may, as a part of its investiga¬ 
tion of alleged violations of the antitrust law bv bak- 
ing and milling corporations, ascertain and report the 
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facts in reference to costs, prices, and profits set out 
in the early part of the resolution. 

The failure to specify any corporation by name can 
not be given controlling effect, as Congress might 
properly be reluctant to charge a corporation with 
violating the law in a public resolution. Such allega¬ 
tion serves merely as a basis for directing an inves¬ 
tigation; and the better practice clearly would be to 
await the results of the investigation before publicly 
citing the corporation. 


The aptness of the statements in the last paragraph quoted 
is illustrated and confirmed by the developments in this case. 
The evidence is that such monopolistic practices and prac¬ 
tices in unlawful restraint of trade as existed are attribu¬ 
table to a large and indefinite number of milling corpora¬ 
tions, whose identity could not be certainly known prior 
to the investigation, any more than the precise forms of such 
practices by the respective corporations. It would be un¬ 
reasonable and unjust therefore for the Senate to have 
named particular corporations. 

Congress might have evidence, such as uniformity of 
prices or inordinate profits, that the antitrust laws were 
being violated by members of an industry, without knowing 
the particular corporations responsible or being able to dis¬ 
criminate between corporations as to their respective 
responsibility. 

The opinion of the Attorney General points out that 
neither the decision of the Supreme Court in Federal Trade 
Commission v. Ameilcan Tobacco Co.^ 264 U. S. 298,; 283 
Fed, 999, nor any other decided case put in question the 
adequacy of the language of the Senate resolution in the 
instant case as stating ‘‘alleged violations of the antitrust 
laws.'’ The opinion said: 


The question to be determined in each instance is 
whether the resolution is so worded as to allege a 
violation of the antitrust laws by any corporation. 
The courts have not defined with what definiteness 
and certainty an alleged violation of the antitrust 
acts must be charged in the resolution. Federal Trade 
Conwussion- v. American Tobacco Co., supra, in- 
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volved a petition for -writ of mandamus to compel 
the respondents, American Tobacco Company and 
others, to deliver to the Commission certain books, 
documents and corespondence. The commission was 
proceeding (a) under complaints of the use by re¬ 
spondents of unfair methods of competition contrary 
to the Trade Commission Act, and (b) in pursuance 
of a resolution of the United States Senate. The 
resolution (S. 129, dated Au^st 9, 1921) merely di¬ 
rected that the Commission make a broad investiga¬ 
tion as to the prices for certain grades of tobacco. 
The Court in rejecting the resolution as a source of 
power said (p. 305) : 

The Senate resolution mav be laid on one side 
as it is not based on any alleged violation of the 
antitrust acts, within the requirements of Section 
6(d) of the act.'’ {United States v. Louisville <& 
Nashville R. R. Co.^ 236 U. S. 318.) 

Xo procedure is prescribed for alleging violations 
of the antitrust acts in the resolutions of the House 
or Senate, and no authority exists for holding such 
bodies to fixed forms. The debates accompanying the 
adoption of Senate Resolution Xo. 329, set out in con¬ 
nection with the consideration of that resolution, show 
that the Senate itself has declined to be bound to 
any formal procedure in alleging violations of the 
Antitrust Laws. 

Xone of the Senate resolutions in the decided cases is 
comparable, in respect to allegations of violations of the 
antitrust acts, to that in the instant case. The cases are 
Federal Trade Coinniiss-imi v. Amencan Tobacco Co. (264 
U. S. 298). United States v. Louisville cf* Nashville R. R. 
Co. (236 U. S. 318), and Federal Trade Commission v. 
Baltimore Grain- Co. (284 Fed. 886). The resolution in the 
fii-st-cited case made no mention of any subject which might 
be made the object of a proceeding under the Sherman Law, 
nor did that involved in the case last cited. The LomsvUle 
and Nashville case is not in point for the reason that the Act 
to Regulate Commerce does not contain any provision 
authorizing the Interstate Commerce Commission to make 



investigation at the direction of either House of Congress; 
and obviously a resolution of one House does not confer: any 
power, in the absence of such a statute. 

IV 

The Purpose of the Directions of the Senate in Senate 

Resolution 163, in Connection with the Provisions of 

Section 6(d), was to Secure Information for the Pur¬ 
poses of Legislation 

We have already seen (supra, p. 47) that the object of 
Congress in creating Section 6(d) was to procure, through 
the Commission, information which would keep it advised 
of the need of additional substantive law or changes in pro¬ 
cedure respecting the regulation of interstate commerce. It 
may be well to consider here whether the purpose of the 
resolution was in keeping with that of the statute. 

This is plain not only from that part of the resolution 
relating to the allegations of violations of antitrust acts, 
but from the earlier i)art of the resolution, and from the 
resolution taken as a whole. 

The presumption must always exist that the legislative, 
as any coordinate branch of the Government, is acting within 
its legitimate scope and powers. {Ititerstate Commerce 
Commission v. BHmson^ 154 S. 471, 472.) 

Here there is nothing to suggest a contradiction of that 
presumption. The subject of the resolution is one with which 
both Houses of Congress have in recent years been much 
occupied and which has resulted in various enactments of 
law dealing with the subject of unlawful monopolies and 
restraints of trade. 

The case of McGrain v. Daugherty^ cited above, involves 
also the question of whether the action by the Senate Com¬ 
mittee called in question there could be upheld and adopted 
as being for the purpose of securing information to aid in 
legislation. 

The language of the first resolution amounted virtually to 
an indictment of the Attorney General for misfeasance in 
office; and it was urged upon the trial court that its purpose 
was not legislative but to establish the truth or falsehood of 
the charges. That court was so persuaded and dismissed the 
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attachment on that ground. {McGrain v. Daugherty^ 299 
Fed. 639, 640.) 

But when the case came before the Supreme Court this 
decision was reversed, and it was held that the purpose of 
the resolutions was legislative so as to be within the consti¬ 
tutional power of the Senate. The opinion of the Supreme 
Court stated: 

It is quite true that the resolution directing the in¬ 
vestigation does not in terms avow that it is intended 
to be in aid of legislation: but it does show that the 

V. / 

subject to be investigated was the administration of 
the Department of Justice—whether its functions were 
being properly discharged or were being neglected or 
misdirected, and particularly whether the Attorney 
General and his assistants were performing or neg¬ 
lecting their duties in respect of the institution and 
prosecution of proceedings to punish crimes and en¬ 
force appropriate remedies against the wrongdoers; 
specific instances of alleged neglect being recited. 
Plainly the subject was one on which legislation could 
be had and would be materiallv aided bv the informa- 
tion which the investigation was calculated to elicit. 
♦ * * The onh’ legitimate object the Senate could 

have in ordering the investigation was to aid it in 
legislating; and we think the subject matter was such 
that the presumption should be indulged that this 
was the real object. An express avowal of the object 
would have been better but in view of the particular 
subject matter was not indispensable. In the Chap- 
77ian caj<e, where the resolution contained no avowal, 
this Court pointed out that it plainly related to a sub¬ 
ject matter of which the Senate had jurisdiction, and 
said ‘*We can not assume on this record that the ac¬ 
tion of the Senate was without a legitimate object”; 
and also that it was certainly not necessary that the 

V 

resolutions should declare in advance what the Sen¬ 
ate meditated doing when the investigation was con¬ 
cluded. (166 U. S. 669-670.)” (McGrain v. Daugh- 
supra. 
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The court quotes with approval the proposition: ‘‘We are 
bound to presume that the action of the legislative body 
was with a legitimate object if it is capable of being so 
construed, and we have no right to assume that the con¬ 
trary was intended. {People v. Keeler. 99 X. Y. 463.)” 
{McCniloch V. MarylaniL 4 Wheat. 316, 409, 421, 423.), 

In the case at bar there is ample evidence in the subjects 
covered by the Senate resolution to support a legislative 
purpose. The flour and baking industries are most inti¬ 
mately connected with the public welfare, and any develop¬ 
ment in them in the direction of monopoly or artificial 
increase in prices for flour and bread—that is, violations 
of the antitrust acts—might well be considered by the Fed¬ 
eral legislature in connection with the ever-present subject 
of antitrust legislation. Such legislation might take the 
form of new statutes or amendments of the existing stat¬ 


utes against monopoly and restraints of trade, in view of 
any inadequacy shown by the investigation, or of changes 
in the legal machinery existing for the enforcement of such 
laws. The presumption from the facts certainly of such 
purpose is stronger here, for either end, than in McGrain v. 
Dau(fhertji, 

In the 68th Congress, 2d Session, a bill was introduced 
which, among other things, restricted the use of certain 
appropriations for investigations by the Federal Trade 
Commission to those in connection with alleged violations 
of the antitrust acts. One of the Representatives collected 
a list of the subjects of investigation ordered by either 
House up to March 28, 1924, including Senate Resolution 
Xo. 163 involved in the case at bar. That the purpose of 
such resolution was understood to be to provide information 
and guidance as to possible legislation appears from the de¬ 
bate. Mr. Griflin, in opposing the restriction referred to, 
which was subsequently adopted, stated: , 


The law gives either House the right to initiate 
such iiKjuiries for the purpose of framing proper 
legislation, and we ought not to surrender our pre¬ 
rogatives in order to gratify what seems to me to be 
childish jjetulance. (Congressional Record, Feb. 5, 
1925, p. 3075.) 
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V 

The subpoenas duces tecum do not violate the fourth 
amendment to the Federal Constitution. They call for 
definitely described and identified letters and documents 
the contents of which are shown by the affidavits to be 
relevant and material to the investigation being con¬ 
ducted pursuant to the resolution of the Senate 

If. as has been contended in preceding paragraphs of this 
brief, the C’oinniission was pursuing an investigation which 
it was authorized bv the statute and resolution of the Senate 
to make, nevertheless its use of subpoenas duces tecum might 
invade riirhts guaranteed bv the Fourth Amendment if the 
subpoenas were so broad and general as to constitute a fish¬ 
ing*' expedition into the pa])ers of those to whom they were 
directed. It is reo|uiro‘d that subpoenas duces tecum be rea¬ 
sonably specific in designating the papers described and that 
probable cause to believe that the papers called for contain 
evidence material and relevant to the inquiry be shown. 
The Commission has fully met these requirements in the 
instant case. 

Pursuing the inquiry directed by the Senate Resolution, 
the Commission's investigation assumed, before the subpoenas 
were issued, definite, specific lines calculated to determine 
whether this plaintiff, and other associations and corpora¬ 
tions, had entered into combinations or agreements, the 
necessary result of which was so to restrict competition in 
interstate commerce as to violate the Sherman Law. The 
Commission's investigation along these lines had not been 
completed when the temporary restraining order was issued 
in this case. While a preliminary report has been sent to 
the Senate, it is specifically stated therein that it is merely 
preliminarv and that no conclusions have been reached bv 
the Commission resj^ecting any violation of law. 

The investigation at the stage at which it was stopped 
centered around the activities of the appellee federation, or 
other local associations of millers and certain corporations 
and persons active in promoting these associations. The 
letters and documents called for by the subpoenas duces 
tecum served upon A. P. Husband, Secretary-Treasurer of 
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the Federation, and upon James F. Bell and D. D. Davis, of 
the Washburn-Crosby Company, relate to the acts and 
things done by members of the plaintiff and by its officers 
and agents as well as by other corporations in promoting 
the reorganization of the plaintiff federation and in^ pro¬ 
curing the adoption of certain agreements or policies which, 
if observed by a substantial percentage of the milling indus¬ 
try, would materially lessen competition and tend to enhance 
and sustain prices. 

The principal efforts of the Federation were for a time 
centered in an attempt to eliminate competition and increase 
prices by having its members and others observe certain 
rules or regulations which were designed to eliminate compe¬ 
tition and sustain prices. One of the results of these efforts 
was the adoption of the so-called Code of Ethics by the 
Federation at a meeting in Chicago, Illinois, on April IG, 
1925. This Code of Ethics is found in the record at page 
223. 

While the Commission's investigation is by no means com¬ 
plete, it is apparent that if the millers of the country agree 
not to do the things denounced bv this Code of Ethics and 
to observe all its provisions, competition will be lessened to 
an extent which may constitute a violation of the Sherman 
Law. The effects of agreements to observe the provisions of 
this Code will be briefly considered: 

All quotations of prices for flour are made on the basis 
of flour packed in two bags of 98 lbs. each. This is called 
the ‘‘base price.'' If the buyer desires the flour packed in 
smaller packages, i. e., 6 lb., 12 lb., ‘24 lb. sacks, he pays .an 
additional sum for it so packed over and above the base 
price, or the price quoted in two 98 lb. sacks. This addi¬ 
tion in the price is referred to in the Code of Ethics , as 
‘‘ package differentials.” This additional sum would pre¬ 
sumably be made up of the cost of the sacks to the particu¬ 
lar miller, which would vary somewhat with the grade of 
container, the quantity purchased, and similar factors, and 
the cost of packing the flour in the smaller sacks; and in 
the absence of agreement, would naturally vary with the 
varying cost of the containers and the varying cost to the 
millers of packing. Any effort to fix a “base price ” on flour 
would be ineffectual if the differential between the base 
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price and the price of flour in smaller packages were not 
fixed, since although a miller quoted the same base price, 
he might shade this price in fixing the additional price of 
the flour in smaller sacks. The obvious purpose of any 
agreement fixing the same differential in price to be charged 
by all millers is to prevent any shading of the base price by 
competition in the additional price charged for the flour in 
smaller sized packages. 


The differentials fixed bv the federation 

* 


from time to 


time not only prevent the shading of the base price by 
lower differentials, but these prices themselves show a 
profit to all members over and above the cost of packing the 
flour ill smaller containers or packages: thus the fixing of 
differentials adds an additional profit to the profit of the 
miller in tiie base price quoted. 

A further avenue of indirect competition on prices is 
eliminated by the provision in the Code that where Hour is 
sold for delivery within a specified jieriod, a fixed sum 
should be charged for carrying the Hour or the product 
beyond tlie period specified in the contract. In other words, 
if the delivery is not made within the contract period, a fixed 
charge of jier barrel per day for carrying the Hour 
beyond the contract jieriod and Ic per ton per day for 
carrying feed beyond said jieriod is ])rovided for in the 
Code. Millers are thus prevented from, in effect, shading the 
price to the buyer by failure to charge for carrying beyond 
the contract period. 

A further troublesome source of competition in price is 
eliminated by the provision in the Code tliat sales of flour 
should be made for delivery within not to exceed sixty (GO) 
days. ^luch trouble had been experienced apiiarently, par¬ 
ticular! v on advancing markets, bv the fact that outstanding 
contracts by millers to sell large (piantities of Hour for 
delivery over an extended period at fixed prices, allowed 
jobbers purchasing under such contracts to offer Hour at 
prices substantially less than they could have done if they 
had bought at the existing market. (Arnold affidavit. Ex. A, 
R. 177-179: 205-208: 210-214, 215.) To prevent this form 
of competition it is provided that flour shall not be sold for 
delivery for a period beyond sixty days. The Code also 
looks to the further elimination of price comj)etition by 
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the proviso that flour and other mill products should not 
be consigned, that is, delivered by shipment to consumer, 
a^ent, or broker for sale at a future time at an undetermined 
price. It is obvious that if this practice prevailed it would 
have mucli the same effect as sales fixed prices for delivery 
at lon^ periods in the future. 

Price competition is further eliminated, if the Code be 
observed, by tiie provision that millers sliall not give rebates, 
premiums, donations, or subsidies, and once again departure 
from the base price, by the enumerated methods, is prevented. 

The Code also provides that there shall be no bargain-day 
sales. The object of this provision was to eliminate the 
j)ractice of some of the millers of putting on special sales 
in certain territories at special prices such as is the practice 
in many retail establishments. 

Having eliminated by these provisions various avenues 
or means of making concessions from a particular base price, 
the Code then provides that each mill should issue a fair 
list price and adhere strictly to it, and that changes should 
be made in such list onlv when there has been a suflicient 
change in cost of production to justify it. It is obvious that 
this j)rovision is intended to nullify the operation of the law 
of supply and demand in respect to the prices of flour. If 
])rices are to vary only as cost of production varies, the effect 
of demand will not be reflected in the price. 

A further provision is that after prices have been advanced 
no >ales shall be accej)ted at previous prices. This is clearly 
a j)rovision tending to insure good faith on the part of the 
miller in adhering to a price list when he has once announced 
it. Ap[)eIIee Federation will doubtless urge that as long as 
tliere is conij)etition in the fixing of the basic price, the elifni- 
nation of the above-enumerated methods of sliadinir tliat 
j)rice will be innocuous. We therefore look to see whether it 
was the intention of the parties that competition should 
establish the base j)rice. 

Paragraph Fourteen of the Code provides that sale prices 
shall reflect cost plus a profit based on the cost of replace¬ 
ment of raw material and a cost of operation, and sales re¬ 
flecting the normal average capacity actually operated by the 
industry, not exceeding 55%. Manifestly this provision in 
the Code is intended to fix a minimum base price which 
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shall'include some profit over and above all costs. 'Flic 
method of arriving at costs of the federation is not fully 
known to the Commission, and one of the j)ur})oses of further 
investiiration and inquiry is to determine how these so-called 
costs are arrived at. The Commission is in possession of 
evidence (K. ir>8) showinir the basis on which a bureau called 
the Livinp^ton Economic Service Bureau arrives at costs foi* 
those subscribinir to its service. It arrives at estimated costs 
b}" charging the item ** cost of wheat *' into costs not at the 
price which the individual miller paid for the wheat, but at 
the closing price of wheat futures on the great grain market 
on the previous day. plus an arbitrary figure to represent 
the premium or increased price charged on the mi.xture of 
gi'aiii used in producing flour over and above the grade of 
grain ({uoted on the markets. Thus this item of cost does 
not rei)re.<ent the cost of wheat to the individual miller mak¬ 
ing his prices on tlie basis of this recommeiulation. To this 

co.-t everv miller must add an arbitrarv uniform cost of 

% » 

converting the wheat into flour which is usually jjlaced at 
ij^l.OO per barrel. 

It is obvious that this item of actual cost is not the same 
as between all mills. Endoubtedlv the irreat flour millinir 
conc(‘rns have a lower cost of production when o})erating on 
tlu‘ basis of a substantial percentage of their cai)acity than 
would tlie ^mailer mills. It is also obvious that this cost 
would varv from time to time with the same mill, according 
to the percentage of capacity at which the mill was operating. 
It is a.xiomatic that o[)erating a mill at full capacity is less 
exp.ensive per barrel of flour produced than operating at 
less than full capacity. Thus the second item of so-called 
cost as a basis of fixing prices is purely arbitrary and is in¬ 
tended to include an actual profit to the miller, which profit 
will vary according to the actual costs of the particular mill. 
It will be noticed in this connection also that the Code pro¬ 
vides that tlie cost of operation shall reflect the normal 
average capacity operated by the industry—not by the par¬ 
ticular mill—and not exceeding ;>“)%. Thus the alleged cost 
is again padded by the use of a figure which represents 55% 
of capacity production though the mills may actually op¬ 
erate to a very much larger percentage of capacity than this 
figure. 
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From the cost obtained bv addinjt together the fictitious 
wheat cost and the fictitious cost of converting above de¬ 
scribed. the Livingston Svstein recommends the deduction 
of an arbitrary credit for by-products—feeds, etc., produced 
in the operation, which arbitrary credit is less by a fixed 
amount than the actual market price of by-products on a 
particular date. Thus once again the so-called cost pf pro¬ 
ducing flour is increased over and above the actual cost. To 
this figure is added a cost represented by the sacks in which 
the flour is packed, this so-called cost of sacks being the 
market price of the sacks on the day the cost was figured 
regardless of what was paid for the sacks. 

Costs prepared in this way by all the millers in the^ trade 
obviously do not represent any millers actual cost and the 
sole purpose of the entire trade fixing costs on this arbitrary 
and fictitious basis is to arrive at a minimum sellingi price 
which will show to all millers some j)rofit. 

The effect of the ado})tion by all millers of the method of 
ari*iving at a minimum price based on fictitious costs would 
necessarily be materially to lessen competition. In the ab¬ 
sence of anv such agreement no miller would know.'on a 
« < ■ 

given day, what the actual costs of all his coni])etitors were 
and would therefore be ignorant of the bases on which they 
would be making tluur prices. In so far as costs are a l)asis 
of pi-ices at all. there woidd be as many bases as there were 
actual costs among his competitors. In this system, every 
miller knows every day at exactly what basis his coiiii)etitors 
are figuring j)rices. exactly what their niiniinum prices will 
be, and he knows also what profit that minimum price 
includes for himself. 

It is iiiconceivabl(‘ that in fixing an arbitrarv conversion 

* • 

cost to be added to the cost of wheat, where the confessed 
])urpose is to arrive at a cost which shows a profit, .this 
conversion cost will not be made sufliciently high to show a 
substantial i)roflt. If this be true, then an agreement to 
observe the i)rovisions of the Code is an agreement to fix 
pr ices .satisfactory to the millers. That this would be in ^vio- 
lation of the Sherman Law is .^o clear as not to require 
argument or the citation of authoritv. 

Whether the plaintiff federation has adopted the same 
basis of estimating costs as that of the Livingston Bureau, 
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(he Commission does not positively know. To determine this 
was one of the purposes of callinir tlie hearinir at Chicajro on 
April 28. which was sto])ped hv the temporary restraining 
order in this case. 

Tliere is some evidence, however, tendinir to establish prob- 
al)le cause to believe that the members of the plaintiff feder¬ 
ation are usinir this svstem, or one so similar to it as to 
accomplish practically the same results. The leadinir trade 
journals have announced in i*e})ortin^ proceedings of ])lain- 
titf federation and of addresses of its officers containing 
descriptions of the methods used by plaintiff for arrivinir at 
costs to be used as a basis for sellinir })rices. that the methods 
used are substantially those of the Livinirston P^conomic 
Service. (Arnold affidavit, R. 158, documents in Exhibit C 
to Arnold affidavit. R. 190-205. affidavit of Marpiret A. 
Loiran, R. 251.) 

VI 

The letters and documents required by the subpoenas 
duces tecum involved in this suit relate to interstate 
commerce 


It is clear that the provisions of the Code of P^thics are 
intendeil to be observed in all ^ales of flour b{)th in inter¬ 
state and intrastate commerce. The recommendations for 
its observance do not provide that its provisions shall apply 

onlv to intrastate commen-e, and such a limitation would 

« 

obviously be absurd, since tlie vast volume of business in 


flour of the P'ederation's members 


interstate. Witness 


Arnold testifies that the letters called for in the subpoenas 
duces tecum served upon A. P. Husband and upon James 
P\ Pell, of the Washburn-Crosby Company, all relate to 
acts and thin<rs done leading ujd to the adoption of this 
Code. Such letters, therefore, have direct relation to inter¬ 


state commerce. 

The minutes of 21 meetings held in different parts of the 
Ignited States called for by the other subj)cena served unon 
Husband relate also to what was said and done with respect 
to the desirability of “outlawing” the practices later in¬ 
corporated into the Code of Ethics. These documents clearly 
have direct relation to possible agreements with respect to 
interstate commerce. 
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VII 

All of the letters, documents, and papers called for by the 
subpoena duces tecum issued in the commission’s pro¬ 
ceeding contain evidence tending to show (1) whether 
there is an agreement among the millers to obseiwe the 
provisions of the Code of Ethics, and (2) the effect of 
the observance of the Code upon prices and profits in 
the industry 

We have demonstrated above the necessary effect mate¬ 
rially to restrict competition of the observance of the provi¬ 
sions of the Code of Ethics by those in the trade. A vital 
point to be established in the investigation is whether there 
is an agreement, express or implied, among the members of 
the federation to observe the provisions of the Code or 
whether the Code constitutes merelv a recommendation with 
respect to policy. Tlie witness Arnold, who has exainined 
the 800 letters called for in one of the subpo'iias duces tecum 
served on A. P. Husband, testifies that he has read these 
letters and that thev relate to the activities of the various 
milling cor})orations and milling associations and their offi¬ 
cers and employees, looking to the adoption of the various 
provisions of the so-called (k)de of Ethics of the plaintiff 
federation, and that these letters tend to prove there are 
exi)ress or implied agreements. (Arnold affidavit, j). 18.) 
We submit to the Court that under the state of pioof here 
adduced the Commission is entitled to have these documents 
for the pur})ose of ascertaining from all the circumstances 
preceding and leading uj) to the adoption of the Code 
whether there is an agreement, exj^ress or imi)lied. aniong 
the members to observe its provisions. 

Phe 58 lettei-s called for in this sub})oena (K. 54 et seep) 
upon Husband were replies to a letter sent out by the Secre¬ 
tary-Treasurer of the plaintiff federation reejuesting' ex¬ 
pressions from the recipients with respect to the desirability 
of •* outlawing *■ the list of practices which was therewith 
submitted, many of which subse(iuently were incorporated 
into the Code of Ethics when adopted. These letters should 
be of the highest evidentiary value in determining whether 
there is an agreement among the members to observe the 
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provisions of this Code. It is respectfully submitted that on 
the showing made the Commission is entitled to have copies 
of these letters which manifestly contain evidence relevant 
and material to the investigation which it is making under 
the Senate Resolution. 

The other subpauia duces tecum issued to A. P. Husband 
calls for those parts of the minutes of ‘21 group meetings 
(K. 31 et se([.) held in various parts of the Ignited States 
by Sidney Anderson, Secretary-Treasurer, which pertain to 
the desirability or necessity of j)rocuring the millers to aban¬ 
don competition among themselves through the use of meth¬ 
ods siibseciuently condemned in the Code of Ethics. The 
evidence submitted clearly establishes probable cause to be¬ 
lieve that the minutes do contain evidence tending to show 
whether or not there is an agreement to observe the provi¬ 
sions of the Code. 

'Idle subpiena duces tecum served ujion James Ford Bell 
of the AVashburn-Crosby Company, called for the produc¬ 
tion of 20 specified letters (R. 95 et seq.), IT of which have 
been examined bv the Witness Arnold and which, he testifies, 

ft 

relate to the activities of various milling corporations and 
associations looking to the adoption of the so-called Ccxle of 
Ethics and tend to prove the existence of express or implied 
agi‘eement to observe the Code when adopted. (R. 159.) 
ddiri'c of these letters were read bv the AVitness Patterson, 

ft 

who testifi(‘s that he examined two of them in the ofiice of 
two companies sjiecifically named and that letter Xo. 2 re¬ 
lates to an idea from Millei-s* Service Bureau which would 
deal with factors that go to make })rices, and that Letter Xo. 
13) was a settlement of a ])rice-ciitting situation in Buiralo. 
X. A'., and that letter Xo. 5 was referred to in a letter exam¬ 
ined in the files of another company and relates to an 
agreement to charge S<>c per barrel for milling rye. (R. 2()l.) 
Manifestly these letters are relevant and material to the 
specifii* inquiry of the Commission above outlined and the 
C’ommisdon is entitled to have the evidence for tlie purpose 
of making re})ort to Congress. 

The subpcena served u[)on D. I). Davis calls for the pro¬ 
duction of a statement of costs aiul })rofits prei)ared in the 
ollice of the AA’ashburn C’ompany by representatives of the 


Commission, but which thev were not permitted to take 
away with them. Similar statements were had from lar^e 
numbers of companies in the millin" industry, the purpose 
bein" to determine what, if any, effect the activities,of the 
appellee federation and other associations and cori)orations 
to restrict competition had upon the prices and profits in the 
industry. It would appear clear that these fiirnres, would 
liave a .strong probative value in determining this effect in 
the milliiiir industry. Tlie resolution specifically calls for 
them and the Attorney (leneral. in the opinion heretofore 
cited, holds that they may properly be had as a part of the 
investii^ation to determine wliether the Sherman Law is 
bein^ violated. On this point, the Attorney (Lmeral says: 


Wliile the investiixation is concerned more with the 
effects of m()no}K)ly than with the means by which 
accomplished, it is witli the effects of monopoly that 

Con<rress is mainlv concerned. The artificial enhance- 

* 

ment and de})ression of prices are tlie indicia of mo¬ 
nopoly. Whether or not the control acquired or ex¬ 
erted by a corj)oration or irroup of cori)orations over 
interstate trade and commerce is monopolistic ih scope 
dej)ends at least in some measure ujxm the power to 
control or affect prices. I am of the o})inion. there¬ 
fore. that the Commission may. as a })art of its in- 
vestiiration of alleged violations of the antitrust laws 
by bakinir and millimr cor])orations. ascertain and 
r(q)ort the facts in iH'ferciice to costs, prices, and 
profits set out in the early part of the ri'soliition. 


Tile decisions of this coinl in the Mdijmird ('o(d and CUure 
Fnrudre <-(is('s hav(‘ no ap])!ication to the (’ommissionfs de¬ 
mand for tlie.-'(‘ liLOires. In those cases tlie C'ommission was 
not investipitiiii: to d(‘tt*riiiine whetlu'r the antitrust; laws 
were beiiiLT violated, 'rice rider on the Appropj-iation Hill 
callinir for tlie informal ion d:d not alleiii* or call for anv 
investipit ion of this chanictiu-. but mei-ely for C(‘rtain sjx'cific 
data, includinir co.^ts of production and wholesale and retail 
jirices in certain lines. The purjiose of the Siuiate in enact- 
inir the leirislation apparently was to ascertain whethei- any¬ 
thing could be done to reduce the then e.xistiiii:’ hiLdi cost of 
livinir. 
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In t]i(' install o case an investigation has bean dircvtetl to 
deterinininir wliethcr the Slierinan Law is beiiiir violated, and 
if these tiiiiires ti-nd to >how tiie etl’eets of existinir aLnre- 
nients (jt pi-aetiees upon prices ami profits tliev ai’e relevant 
and inatt‘rial to such an iiKjuirv. 


VIII 


The Millers’ National Federation is a corporation within 
the mcanini*- of section 6 (d) of the Federal Trade Com¬ 
mission Act 


The Federal 
corporation “ 


Trade C'oininission Act. Section 
as used in the Act. as follows: 


4. dehnes 


** C'orpoi'ation ” nuains any coin})uny or association 
incorporate;! or unincorj)orat(Ml. which is oi'ixanized 
to carry on business for jirolit and has shares of cap¬ 
ital or capital stock, and any coni])anv or association. 
incor})orated or unincorporated, without shai'es of 
capital or capital stock, except jiartnerships. wliich is 
oi’iranized to carry on business for its own profit or 
that of its nienibers. 


'riie laniruairt* of this definition is swee})inu: and inclusive. 
The manifest pui'iiose was to include within the d'rade C'om- 
mission's jurisdiction all trade associations. Many of these 
associations are unincorjiorated. Some jihases of theii* work 
may not be for the })rofit of their members, but ordinarily 
much of it has no other purpose than to increase their })rotits. 
Wherever these associations operate to fix prices or otherwise 
to restrict conpietition. the manifest purpose is to add to the 
profits of their members. The sole pur})ose of the thinufs 
done bv this Federation which are beimr investiirated bv the 
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defendant, was oliviously to correct unprofitable conditions 
in the milliiiir industrv. d'his is abundantlv shown bv the 
frecpient statements to that effect in reports of federation 
meetiiiirs and in correspondence of the members. 

This definition in the Act has thus far received little con¬ 
sideration bv the courts. Some lijilit is thrown on the leiris 
lative intent in adoptinjx the definition by the history of the 
leirislation. When the House and Senate bills were bein<y 
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considered bv the Committee on Interstate Commerce, the 
then Commissioner of Corporations wrote to the Chairman 
of the Senate Committee directing attention to certain mat¬ 
ters in the draft which, in his opinion, should be corrected 
or made more definite. In a letter dated August 8, 1914, 
he called the attention of the Chairman, in a memorandum 
inclosed in the letter, to the definition of “corporation” as 
it then stood in the Act, and suggested the desirability of 
its being so broadened as to include the usual form of trade 
association. This memorandum was printed for the use of 
the Senate Committee and is a part of the history of the 
legislation. The following excerpt is taken therefrom: 


Definition of the term corporatiotD '^—page 13, 
lines lG-19.—This definition is as follows: 

The term “ corporation ” or “ corporations shall 
include joint-stock associations and all other associa¬ 
tions having shares of capital or capital stock, organ¬ 
ized to carry on business for profit. 

It will be noted that the jurisdiction of the: trade 
commission is therefore limited to associations “organ¬ 
ized to carry on business for j')rofit.” This eliminates 
a large number of associations which should be 
amenable to the jurisdiction of tlie Commission. 

The investigations of tlie Bureau of Corj)orations 
sliow that manufacturers and dealers in various lines 


of busine-s are very generally organized into associa- 
tions. A gieat many of these purport to be organized 
not for profit. As to some of the things done by 
these associations, no question as to their propriety 
can be raised: on tlie other hand, these organizations 
inyariably furnish the vehicle and the possible temp¬ 
tation to engage in jiractices that are improper. ^lany 
of these associations claim to be organized not for 
direct pecuniary jirofit for their members, but never¬ 
theless do furnish convenient vehicles for common 
understandings looking to the limitation of output 
and the fixing of prices contrary to the law. The 
power of the commission ought certainly to be suffi¬ 
ciently broad to enable it to inquire into the trans¬ 
actions of such associations. 
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Tins might be amended by striking out the words 
‘‘ having shares of capital or capital stock, organized 
to carry on business for profit,” and inserting in lieu 
thereof whether having shares of capital stock or 
not.” 

A comparison of the definition of “ corporation ” as it 
appeared in the bill as at that time drafted, with the lan¬ 
guage as finally adopted, clearly indicates that the suggestion 
of the Commissioner of Corporations was adopted and that 
the Committee sought by the sweeping language employed 
to include trade associations in the definition of ** corpora¬ 
tion.” 

With respect to the probable interpretation to be given 
to the word ** corporation ” in the Act, the Attorney (ieneral, 
in the opinion heretofore mentioned, says: 

Trade associations, or open price associations, prob¬ 
ably are cor})orations within the meaning of the 
Federal Trade Commission Act. or. if not. are com- 
})ose(l of corporations. 

IX 


The subject of the investigation, viz, violations of the Anti¬ 
trust Acts, being based on the acts of various corpora¬ 
tions in the milling industry, members and nonmembers 
of the Millers’ Federation, such corporations are those 
indicated bv the Senate resolution, and evidence as to 
their acts, as well as those of the Millers’ National Fed¬ 
eration in which they were associated, are the subject 
of investigation, and any proper evidence bearing on 
their acts may be compelled by subpoena under sections 
6(d) and 9 


The Act itself, (){d). contino the investigatiou to c()r})()ni- 
tioiis and it wa" not necessary for the resolution to re})eat 
that limitation. It would make no dilhuvnce if })laintifi‘ 
Millers' National Federation were not a cori)oration within 
the delinition of the Act. It is an oriranization constituted 
mainly of various corporations engaged in the flour milling 

industrv and is the result of the combined acts of such cor- 

% 

])orations for the furtherance of their common interests. It 
is the repository of authority from such corporations to 
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carry out their purposes through certain methods and means, 
specific authority for which has been given its officers by 
vote of these corporations and individuals. The Federation 
and its acts were simply the result of the combined actions 
of the members, as the instrument to carry out tlie methods 
and means adopted by them collectively for their inutual 
purposes. 

If tliere were reason to believe that an unlawful combina¬ 
tion represented and carried into effect by this Federation 
existed, certainly the corporations which were members of 
the Federation and had authorized its action would be 
defendants (as well as the Federation) in any couit pro¬ 
ceeding. 

The investigation authorized by the Senate Resolution 
and the evidence sought by the Commission's subpoenas is 
of '• the extent and methods of price fixing, price main¬ 
tenance. and price discrimination: the development in the 
direction of monopoly and concentration of control in the 
milling and baking industries: and all evidence indicating 
the existence of agreements, conspiracies, or combinations in 
restraint of trade.'* The evidence already obtained by the 
Commission in this investigation shows— 

1. That there is reason to believe that milling corpora¬ 
tions, members of the Federation and others, have adopted 
in combination and by concerted action methods of price 
lixing and indicating the existence of agreements, conspira¬ 
cies. or combinations bv them in restraint of trade. 

2. That there is further evidence in the possession of the 
Federation relevant and material to such price fixing and 
agreements, conspiracies, or combinations in restraint of 
trade. 

These ])ro})ositions entirely satisfy the re(iuirements of 
Section G(d) for an investigation of “the facts relating to 
anv alleired violations of the Anti-Trust Acts bv anv cor- 
poration.*’ 

The Federation a witness 

It is the member corj)orations of the Fe leration and non¬ 
member milling cor})orations which are the corporations 
beinir investigated primarily. The Federation is primarily 
a witness, and the (piestion of whether or not it is a corpora¬ 
tion, subject to an investigation of the charges contained in 
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the Senate lesoliition. is not essential to the Coniniission's 
investiiration. If it wore not a corporation, there are other 
corporations.I ineiiihers or noninenihers of tlie Federation, 

which the C'oiniiiission is authorized bv the Senate resolution 

•• 

to investipite. under the provisions of Section 0(tl), of 
whose actions in relation to the subject of li.xin^ prices and 
airreeinent. conspiracies, or combinations in restraint of 
trade, it is sliown bv the C'ouiniission's })revious investiga¬ 
tion tliere is evidence in the possession of the Federation. 

The Commission, in investiiratinir the conduct of any or all 
of the cori)oratioiis com|)osin<r the iiK'uibershij) of this Feder¬ 
ation is authorized, it is contended, under the Act. to issue 
subpceiias duces tecum re(iuirin<r the i)roduction of any docu¬ 
ments and })a})ers which are material to the investigation, 
reixardle.-'S of whether they are the papers of the particular 
corporation beiiiir investiirr.ted. While the riirht of access 
and inspection of corporate documents, conferred by the first 
clause in Sc‘ction is limited to the corporation beiiiix in¬ 
vent iirat (‘d. this limitation manifestly does not ap})ly to the 
Use of subpcenas. Whether eni{)l()yed in an investigation 
under :iuthority of a resolution of the Stmate or in a proceed- 
inir by the ('ommission under Section r). the subpcena must 
reach any evidence relevant and material to the investiiration 
or to the complaint either in the possession of the res])ondent 
or corporation beinir investiirated. or in the possession of any 
other person. Such evidence in the j^ossession of the Millers' 
National Federation, theind’ore. is subject to subpoma 
irrespective of whether it is a corporation under investi- 
iraiion. 


1. The Millers National Federation controls the production of the 

principal evidence subpoenaed 

It is the Fetleration's evitlence which is souirht in the 
subpd'na duces tecum .served on its Secretary, Husband, 
which covers the bulk of the materials called for bv the 
Commission, as to which the injuries are alleired in the 
bill. As to the subpoenas ad testificandum, obviously no 
objection can be raised e.xcept that of the want of power, as 
any objection to evidence souirht to be obtained from such 
witnesses must await their examination and can not be 
foreseen. 
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Appellees further claim that they are entitled to an 
injunction for the reason that the Secretary of the Fed¬ 
eration may become frightened by the provision for penal¬ 
ties and rush in with the papers, thus disclosing their con¬ 
tents to the irreparable injury of the appellees. But the 
Federation is manifestly in full control of the situation. It 
was fully apprised of the Commission's action in seeking 
to compel evidence by the subpoenas calling for its papers 
served on its secretary and other subpoenas duces tecum 
specifying the documents wanted. It had full knowledge 
of the progress of investigations already made, to supple¬ 
ment which the sul)])(enas were issued on the refusal of the 
Federation to supply the papers covered by the subpoenas. 
Contending that the subpmnas issued by the Commission 
are invalid for want of power to issue them, it has with¬ 
held the evidence called for in the subpoenas duces tecum 

served on its Secretary, Husband, and lie has, in obedience 

*/ • » 

to its authority, refused to produce the papers and corre¬ 
spondence or to appear. The witness Sims, president of 
the other plaintilf. Sims Cor})oration. and all the other wit¬ 
nesses subpoenaed have likewise refused to appear. (.)n the 
eve of the time named in the subpeenas for the attendance 
of the witnesses at Chicago the Federation obtained from 
the Sui)reme Court of the District of Columbia a restrain- 
iriLT order, of which the attorneys for the Commission iwere 

i * 

advised at Chicago by telegraph at the time named. The 
Fedei-ation therefore obviously has assumed control of and 
responsibility for contesting the validity of the subprenas. 

All the documents called for in the subjKi'nas served on 
Husband, it is apparent, are the projierty of the Federation 
and controlled by it and that organization is re.sjionsible for 
their production, and the Witness Husband has no other 
relation to the whole subject than as an agent of the organ¬ 
ization, subject to its orders. The Federation is in effect 
the witness and it can not escape the responsibility for 
disobedience to the Commission’s subpoenas. It equally has 
a right to defend any proceedings under Section 9 to enforce 
the subpoenas. 

The subpoenas as served were addressed to “A. P. Hus¬ 
band, Secretary-Treasurer, Millers National Federation, 617 
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Bell Buildin". 307 X. Michigan Avenue, Chicago, Illinois/’ 
The address is that of the Federation office in Chicago. 

Where the documents of a corporation are sought, 
the practice has been to subpoena the officer who has 
them in his custody. ♦ * * Possessing the privi¬ 

leges of a legal entitv, and having records, books, and 
papers, it is under a duty to produce them when they 
may properly be required in the administration of 
justice. (Il’/V.sw? V. U. X., 221 U. S. 3G1, 374.) 

As a corporation can only act through its agents, 
the courts will operate upon the agents through the 
corporation. When a copy of the writ which has 
been ordered is served upon the Clerk of the Board, 
it will be served upon the corporation and be equiva¬ 
lent to a command that the persons who may be 
members of the Board shall do what is required. If 
the members fail to obev, those guiltv of disobedience 
may. if necessary, be punished for the contempt. 
Although the command is in form to the Board, it 
may be enforced against those through whom alone it 
can be olx'yed. {Cornmfsyfoiiers v. ScUcir, 99 I". S. 
()24. (>27: Learenyi'Oiih v. Khineij, ir)4 U. S. (>42.) 


X 

If the Millers’ National Federation is not a corporation, it 
is not subject to investigation under section 6 (d) and 
has no standing to object to the constitutionality of the 
act or the commission’s acts thereunder, and the com¬ 
plaint as to it should be dismissed 

Indeed, if it be held that the Federation is not a corpora¬ 
tion. it is therefore not subject to the investigation under 
the terms of Section 0 (d), and, therefore, being only a wit¬ 
ness and not ati'ected itself bv the investigation, it has no 

* 

interest therein or standing by which to object to the Com¬ 
mission's subpoenas as lieing beyond the power of Congress 
to authorize or the Commission to enforce under the pro¬ 
visions of the Federal Constitution. 

In Tlouytt v. Krtams (191 Pac. Rep. 585, 587, 588) the de¬ 
fendant had been adjudged guilty of contempt in failing to 
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obey an order of the District Court of Kansas requiring him 
to appear as a witness before the Court of Industrial Rela¬ 
tions of the State in an investigation by it relating to the 
conditions existing in the mining industry, on complaint of 
miners, members of a labor union of which the defendant 
was an officer. On appeal the Supreme Court of Kansas 
upheld the lower court and said: 

The only question involved in the present pro¬ 
ceeding is whether the defendants may be required 
to attend as witnesses before the court of industrial 
relations—a question which involves no difficult or 
complicated legal problems and to which an early 
answer should be given, since it involves no more 
than the right of a witness to refuse obedience to a 
subpama. * * * i 

Most of the constitutional objections raised by the 
defendants are directed to provisions of tlie act 
creatin<r the court of industrial relations, the validitv 
or invalidity of which can in our judgment have no 
possible bearing up»n the disposition of the i)resent 
case. The statute makes the new body the successor 
of the Public Utilities Commission, the functions of 
which are devolved u})on it. (Laws 19*20. c. 29, Sec. 
2.) It therefore has a legal existence, unless that 
c'ommission was a null it v, which is not su<rgested. 
"idle Lejrislature has undertaken to <rrant it, among 
other additional powers, those of investigating certain 
controversies relating to the operation of various in¬ 
ch stries, including coal mining, and of taking evidence 
and making findings thereon. (Section 7.) Its pro¬ 
ceedings are required to be reported to the (lovernor. 
(Section 27.) It is clear that it would be competent 
for the Legislature to authorize an administrative 

I 

tribunal to make such investigations, findings, and re- 
ports even if no further purpose were to be accom¬ 
plished than to give publicity to existing conditions 
and provide data upon which subsecpient legislation 
might be based. 

:ic 4: 4c 9ic :!: 

Much of the argument in behalf of the defendants 
is based upon objections to the provisions of the statute 
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undertaking to restrain the conduct of employees in 
the miniriir industry and others classified with it. As 
already indicated, the yalidity of those proyisions is 
not and could not be inyolyed here. It is elementary 
that a statute can be attacked on constitutional 
<rrounds only by one whose ri;;ht. as iruaranteed by 
the constitutional proyision inyoked, is beinir assailed 
under color of the statute. The defendants, in their 
character as witnesses whose attendance before the 
court is souirht in order that they may ^iye informa¬ 
tion concerning the subject of iiKjuiry. haye no siand- 
inir to (|ueslion the yalidity of any })royisions of the 

statute other than thos<‘ directly inyolyed. for they 

« » 

coidd suifer no j)ossible injury therefrom in this pro¬ 
ceed in L^ * * * 


A writ of error was dismissed by the Su})reme Court of 
the Cnited States on the ground that no federal constitu¬ 
tional (juestions were before it. In an elaborate opinion re- 
yiewinir the history of the case in the Kansas courts. Chief 
Justice Taft said: 


The court relied on the decision of this court in 
respect jlo a similar provision in the Interstate C'oin- 
merce law in which the Interstate Commerce Commis¬ 
sion was authorized to secure attendance of witnesses 
at any investi<ration by it. through a proceedinir before 
a Circuit Court of the United States. {Intersfate 
(’oimnerce ('omynission y. Brlnison. 154 U. S. 447. 
440.) It would seem to be sustained also by the de¬ 
cision of this court in lilmr v. UniteJ Statei>s ii5() U. S. 
273. wherein it was held that a witness summoned to 
irive testimony before a irrand jury in the District 
Court of the United States was not entitled to refuse 
to testify, when ordered by the court to do so. upon 
the plea that the court and jury were without jurisdic¬ 
tion over the supposed otfense under investigation 
because the statute denouncin<r the otfense was uncon- 
stitutional. (Ilowat v. Kcciiscua^ 258 U. S. 181.) 

If no constitutional objection can be urged, certainly no 
injury is threatened which supplies a basis for the interven- 
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tion of equity. The complaint should therefore be dismissed 
as to the Millers National Federation. 

XI 

The order granting a temporary injunction and denying 
appellant’s motion to dismiss should be set aside and 
final judgment entered for defendant—appellant dis¬ 
missing the bill for want of equity 

Where the record presents the whole case, it is the duty of 
this court, to prevent unnecessary litigation, where the,show¬ 
ing both as to law and facts is conclusive, to grant final 
judgment on appeal from an order for temporary injunction. 

In Uarriman v. Northern Securities Compcmy^ 197 U. S. 
244, 286, the Supreme Court said: 

In applying to this court for the writ of certiorari 
counsel for complainants insisted that the Circuit 
Court of Appeals had practically disposed of the en¬ 
tire controversy on the merits, although its decree only 
reversed the order of the Circuit Court granting the 
preliminary injunction. We accepted that view and 
granted the writ, in the circumstances, notwithstand¬ 
ing the decree was not final. In our opinion the rec¬ 
ord presented the whole case to that court, in , such 
wise, that it might properly have been finally disposed 
of in terms by its decree, in accordance with the well- 
settled rule upon that subject. {Mast^ Foos cfi Co, v. 
Stover Mfg, Co.^ 177 U. S. 485, 495; Costner v. Co-ff- 
nvaii^ 178 U. S. 168, 183; Mayor^ etc.^ of Knoxville v. 
Africa^ 77 Fed. 501. 

In the Ilarriman case the temporary injunction was 
granted on the bill and accompanying affidavits and ex¬ 
hibits. See statement of facts, pages 245, 246. 

In Mast^ Foos Co. v. Stover Manufacturing Co.y 177 
U. S. 485, cited in the Harriman case^ involving a patent^ the 
court said, p. 494: 

3. One of the principal questions pressed upon our 
attention related to the power of the Court of Ap¬ 
peals to order the dismissal of the bill before answer 

61203—27-6 
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filed, or proofs taken, upon appeal from an order 
granting a temporary injunction. ♦ ♦ ♦ 

Does this doctrine apply to a case where a temporary 
injunction is "ranted pendente lite upon affidavits and 
immediately upon the filin" of a bill? We are of 
opinion that tliis must be determined from the cir¬ 
cumstances of the particular case. If the showing 
made by the jdaintilf be incomplete: if the order 
for the injunction be reversed, because injunction was 
not the proper remedy, or because under the partic¬ 
ular circumstances of the case, it should not have 
been granted: or if other relief be possible, notwith¬ 
standing the injunction be refused, then, clearly, the 
case should be remanded for a full hearing upon 
pleadings and proofs. But if the bill be obviously 
devoid of equity upon its face, and such invalidity be 
incapable of remedy by amendment; or if the patent 
manifestly fail to disclose a patentable novelty in the 
invention, we know of no reason why, to save a pro¬ 
tracted litigation, the court mav not order the bill 
to be dismissed. 

In Ca.stner v. Co-jfjjimu 178 U. S. 1C8. the Supreme Court 
affirmed the action of the Circuit Court of Appeals in re¬ 
versing the order of the district court granting a motion for 
an injunction, and dismissing the bill the Supreme Court 
said: 

As respects the case at bar, we are satisfied from 
the averments of the bill and the proof that no sup¬ 
plementary evidence could be offered which would 
alter the indubitable conclusion that no exclusive right 
to the trade-mark or trade name Pocahontas exists 
in the complainants. Further, we concur in the con¬ 
clusion of the Circuit Court of Appeals, that the 
bill, upon its face, is devoid of equity. 

In 'Meccano^ Ltd.^ v. 'Wanamcher^ 253 U. S. 136, at 140, 
decided in 1919, the court said: 

This power (of Circuit Court of Appeals to review 
preliminary orders granting injunction) is not limited 
to mere consideration of, and action upon, the order 
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appealed from; but, if insuperable objection to main¬ 
taining the bill clearly appears, it may be dismissed 
and the litigation terminated. 

Respectfully submitted. 

Bayard T. Hainer, 

Chief Counsel^ Federal Trade Co-nimission^ 

Adrien F. Busick, 
Assistant Chief Counsel^ 
James T. Clark, 

Attorneys for Appellant, 





APPENDIX 


The provisions of the Federal Trade Commission Act re¬ 
lating to the issues on this appeal are as follows: 

Sec. 4. That the words dehned in this section shall have 
the following meaning when found in this Act, to wit: 

* * * * * 4c , « 

‘‘ Corporation ” means any company or association incor¬ 
porated or unincorporated, which is organized to carry on 
business for profit and has shares of capital or capital stock, 
and any company or association, incorporated or unincor¬ 
porated, w’ithout shares of capital or capital stock, except 
partnerships, which is organized to carry on business for its 
own profit or that of its members. 

‘‘ Documentary evidence ” means all documents, papers, 
and correspondence in existence at and after the passage of 
this Act. 

1 

♦ ♦ ♦ ♦ 4 ( 4 ( * 

‘‘Antitrust acts ” means the Act entitled “An Act to pro¬ 
tect trade and commerce against unlawful restraints and 
monopolies,” approved July second, eighteen hundred and 
ninety; also the sections seventy-three to seventy-seven, in¬ 
clusive, of an Act entitled “An Act to reduce taxation, to 
provide revenue for the Government, and for other pur¬ 
poses,” approved August twenty-seventh, eighteen hundred 
and ninety-four; and also the Act entitled “An Act to amend 
sections seventy-three and seventy-six of the Act of August 
twenty-seventh, eighteen hundred and ninety-four, entitled 
‘An Act to reduce taxation, to provide revenue for the Gov¬ 
ernment, and for other purposes,’ ” approved February 
twelfth, nineteen hundred and thirteen. 

Sec. 5. That unfair methods of competition in commerce 
are hereby declared unlawful. 

The commission is hereby empowered and directed to pre¬ 
vent persons, partnerships, or corporations, except banks, 
and common carriers subject to the Acts to regulate com¬ 
merce, from using unfair methods of competition in com¬ 
merce. 

Whenever the commission shall have reason to believe that 
any such person, partnership, or corporation has been or is 
using any unfair method of competition in commerce,! and 

( 81 ) 
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if it shall appear to the commission that a proceedin<r by it 
in respect thereof would be to the interest of the public, it 
shall issue and serve ui)on such person, partnership, or cor¬ 
poration a complaint stating its charges in that respect, and 
containing a notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the service of stiid 
com})laint. The person, partnership, or corporation so com¬ 
plained of shall have the right to appear at the place and 
time so fixed and show cause whv an order should not be 
entered by the commission requiring such person, partner¬ 
ship. or corporation to cease and desist from the violation of 
the law so charged in said complaint. Any person, partner¬ 
ship. or corporation may make application, and upon good 
cause shown may be allowed by the commission, to intervene 
and appear in said proceeding by counsel or in person. The 
testimony in any such proceeding shall be reduced to writing 
and filed in the ofiice of the commisison. If upon such 
hearing the commission shall be of the opinion that the 
method of competition in question is prohibited by this Act, 
it shall make a report in writing in which it shall state its 
findings as to the facts, and shall issue and cause to be served 
on such person, partnership, or corporation an order requir¬ 
ing such person, partnership, or corporation to cease and 
desist from using such method of competition. 

♦ * « « * 4c ♦ 

The jurisdiction of the circuit court of appeals of the 
United States to enforce, set aside, or modify orders of the 
commission shall be exclusive. 

4c 4e 4c 4c 3|c 3|c 4c 

Sec. 0 . That the commission shall also have power— 

(a) To gather and compile information concerning, and 
to investigate from time to time the organization, business, 
conduct, practices, and management of any corporation en¬ 
gaged in commerce, exce})ting banks and common carriers 
subject to the Act to regulate commerce, and its relation to 
other corporations and to individuals, associations, and 
partnerships. 

(b) To require, by general or special orders, corporations 
engaged in commerce, excepting banks and common carriers 
subject to the Act to regulate commerce, or any class of them, 
or any of them, respectively, to file with the commission in 
such form as the commission may prescribe annual or special, 
or both annual and special, reports or answers in writing to 
specific questions, furnishing to the commission such informa¬ 
tion as it may require as to the organization, business, con¬ 
duct, practices, management, and relation to other corpora¬ 
tions, partnerships, and individuals of the respective cor- 
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porations, filin" such reports or answers in writing. . Such 
reports and answers shall be made under oath, or otherwise, 
as the commission may prescribe, and shall be filed with 
the commission within such reasonable period as the com¬ 
mission may {)rescribe, unless additional time be granted in 
any case by the commission. 

(c) Whenever a final decree has been entered against any 
defendant corporation in any suit brought by the United 
States to prevent and restrain any violation of the antitrust 
Acts, to make investigation, upon its own initiative, of the 
manner in which the decree has been or is being carried out, 
and ujxm the application of the Attorney General it shall 
be its duty to make such investigation. It shall transmit to 
the Attorney General a report embodying its findings and 
recommendations as a result of any such investigation, and 
the report shall be made public in the discretion of the 
commission. 

(d) I'pon the direction of the President or either House 
of Congress to investigate and report the facts relating to 
any alleged violations of the antitrust Acts by any corpora¬ 
tion. 

(e) Upon the application of the Attorney General to 
investigate and make recommendations for the readjustment 
of the business of any corporation alleged to be violating the 
antitrust Acts in order that the corporation may there¬ 
after maintain its organization, management, and conduct of 
business in accordance with law. 

(f) To make public from time to time such portions of 
the information obtained by it hereunder, except trade 
secrets and names of customers, as it .shall deem expedient 
in the public interest; and to make annual and special reports 
to the ('"ongress and to submit therewith recommendations 
for additional legislation; and to provide for the publication 
of its reports and decisions in such form and manner as may 
be best adapted for public information and use. 

(g) From time to time to classify corporations and to 
make rules and regulations for the purpose of carrying out 
the jirovisions of this Act. 

(h) To investigate, from time to time, trade conditions 
in and with foreign countries where a.sscciations, combina¬ 
tions. or practices of manufacture, merchants, or traders, 
or other condition.s, mav affect the foreign trade of the 
Ignited States, and to report to Congress thereon, with such 
recommendations as it deems advisable. 

He * He He He He He . 

Sec. 9. That for the purposes of this Act the commission, 
or its duly authorized agent or agents, shall at all reasonable 


I 
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times have access to, for the purpose of examination, and the 
right to copy any documentary evidence of any corporation 
being investigated or proceeded against; and the commission 
shall have power to require by subpoena the attendance and 
testimony of witnesses and the production of all such docu- 
mentarv evidence relating to any matter under investigation. 
Any member of the commission may sign subpoenas, and 
members and examiners of the commission may administer 
oaths and affirmations, examine witnesses and receive 
evidence. 

Such attendance of witnesses, and the production of such 
documentary e\idence, may be required from any place in 
the United States, at any designated place of hearing. And 
in case of disobedience to a subpcena the commission may 
invoke the aid of any court of the United States in requiring 
the attendance and testimony of witnesses and the production 
of documentary evidence. 

Anv of the district courts of the United States within the 


jurisdiction of which such inquiry is carried on may, in case 
of contumacy or refusal to obey a subpcena issued to any 
corporation or other })erson, issue an order requiring such 
corporation or other person to appear before the commission, 
or to j)roduce documentary evidence if so ordered, or to give 
evidence touching the matter in question; and any failure to 
olx'y such order of the court may be punished by such court 
as a contempt thereof. 

Upon the aj)})lication of the Attorney General of the 
United States, at the request of the commission, the district 
courts of the United States shall have jurisdiction to issue 
writs of mandamus commanding any person or corporation 
to comply with the provisions of this Act or any order of 
the commission made in pursuance thereof. 

The commission may order testimony to be taken by depo¬ 
sition in any proceeding or investigation j)ending under this 
Act at any stage of such proceeding or investigation. Such 
depositions may be taken before any i)erson designated by the 
commission and having })ower to administer oaths. Such 
testimony shall be reduced to writing by the person taking 
the deposition, or under his direction, and shall then be sub¬ 


scribed by the deponent. Any person may be compelled to 
appear and depose and to produce documentary evidence in 
the same mannei* as witnesses may be compelled to appear 
and testify and produce documentary evidence before the 
commission as hereinbefore provided. 


Witnesses summoned before the commission shall be paid 
the same fees and mileage that are paid witnesses in the 
courts of the United States, and witnesses whose depositions 
are taken and the persons taking the same shall severally be 
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entitled to the same fees as are paid for like services in the 
courts of the United States. 

No person shall be excused from attending and testifying 
or from producing documentary evidence before the commis¬ 
sion or in obedience to the subpoena of the commission on the 
ground or for the reason that the testimony or evidence, doc¬ 
umentary or otherwise, required of him may tend to crimi¬ 
nate him or subject him to a penalty or forfeiture. But no 
natural person shall be prosecuted or subjected to any pen¬ 
alty or forfeiture for or on account of any transaction, mat¬ 
ter, or thing concerning which he may testify, or produce 
evidence, documentary or otherwise, before the commission 
in obedience to a subpoena issued by it: Provided^ That no 
natural person so testifying shall be exempt from prosecution 
and punishment for perjury committed in so testifying. 

Sec. 10. That any person who shall neglect or refuse to 
attend and testify, or to answer any lawful inquiry, or to 
produce documentary evidence, if in his power to do so, in 
obedience to the subpcena or lawful requirement of the com¬ 
mission, shall be guilty of an offense and upon conviction 
thereof by a court of competent jurisdiction shall be pun¬ 
ished by a fine of not less than $1,000 nor more than $5,000, or 
by imprisonment for not more than one year, or by both such 
fine and imprisonment. 

Any person who shall willfully make, or cause to be made, 
any false entry or statement of fact in any report required to 
be made under this Act, or who shall willfullv make, or cause 
to be made, any false entry in any account, record, or memo¬ 
randum kept by any corporation subject to this Act, or who 
shall willfully neglect or fail to make, or to cause to be made, 
full, true, and correct entries in such accounts, records, or 
memoranda of all facts and transactions appertaining to the 
business of such corporation, or who shall willfully remove 
out of the jurisdiction of the United States, or willfully muti¬ 
late, alter, or bv anv other means falsifv anv documentarv 
evidence of such corporation, or who shall willfully refuse to 
submit to the commission or to any of its authorized agents, 
for the purpose of inspection and taking copies, any docu¬ 
mentary evidence of such corporation in his possession or 
within his control, shall be deemed guilty of an offense 
against the United States, and shall be subject, upon convic¬ 
tion in any court of the United States of com][)etent jurisdic¬ 
tion, to a fine of not less than $1,000 nor more than $5,000, or 
to imprisonment for a term of not more than three years, or 
to both such fine and imprisonment. 

If any corporation required by this Act to file any annual 
or special report shall fail so to do within the time fixed by 
the commission for filing the same, and such failure shall 
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continue for thirty days after notice of such default, the 
(‘or])oration shall forfeit to the I’nited States the sum of 
$100 for each and every dav of the continuance of such 
failure, which forfeiture shall be payable into the Treasury 
of the United States, and shall be recoverable in a civil 
suit in the name of the United States brought in the district 
wliere the corporation has its principal office or in any dis¬ 
trict in which it shall do business. It shall be the duty of the 
various district attorneys, under the direction of the At- 
(orney (General of the United States, to prosecute for the 
recovery of forfeitures. The costs and e.xpenses of such 
])rosecution shall be i)aid out of the appropriation for the 
expenses of the courts of the Ignited States. 

Any officer or employee of the commission who shall make 
public any information obtained by the commission without 
its authority, unless directed by a court, shall be deemed 
piilty of a misdemeanor, and, upon conviction thereof, shall 
be punished by a fine not exceeding $5,000, or by imprison¬ 
ment not exceeding one year, or by fine and imprisonment, 
in the discretion of the court. 

Approved, September 26, 1914. 
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